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Complaint, General Counsel’s Exhibit 1C 
UNITED STATES OF AMERICA 


BEFORE THE 
Nattowan Lasor Rziattons Boarp 
Szcoxp Rzcion — 


Case No. 2-CB-1841 
———_—_ —— ———— 


InrerwationaL LoNGSHOREMEN’s ASsociaTION, IsDEPEND- 
ENT, Wats V. Brapizy, its President, and Patrick 
J. Coxnotty, its Executive Vice President and Chair- 
man of its Wace Scare Commiurrer, Ariantic Coast 
Disraict, - 
an 


New Yors Surpme Association, Inc, and its Employer- 
Members, named in Appendix ‘+A’? attached hereto. 


 — 


6. On or about October 17, 1956, a majority of the em- 
ployees of the employer-members of the said Shipping 
Association in the unit described above in paragraph 5, by 
a secret election conducted under the supervision of the 
Regional Director for the Second Region of the National 
Labor Relations Board, designated or selected the Respond- 
ent ILA as their representative for the purposes of collec- 
tive bargaining with said Shipping Association; and on 
or about October 25, 1956, said Regional Director certified 
Respondent ILA as the exclusive collective bargaining 
representative of the employees in said unit. 


7. At all times material herein, Respondent ILA has 
been the representative for the purposes of collective 
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Complant, General Counsel’s Exhibit 1C 


bargaining of a majority of the employees in the unit 
described above in paragraph 5, and, by virtue of Section 
9(a) of the Act, has been and is now the exclusive rep- 
resentative of all the employees in said unit for the pur- 
poses of collective bargaining with respect to rates of pay, 
wages, hours of employment, and other terms and condi- 
tions of employment. 


8. On various dates, including August 2, August 13, Au- 
gust 20, August 27, September 4, October 22, October 25, 
October 26, October 29, and October 30, 1956, and between 
November 7 and November 15, 1956, and up to the present 
time, the aforesaid Shipping Association, on behalf of its 
employer-members, requested Respondent ILA, as the ex- 
elusive collective bargaining representative of the em- 
ployees of the employer-members of the said Shipping 
Association in the unit described above in paragraph 5, 
and on said dates requested Respondents William V. Brad- 
ley and Patrick J. Connolly, as agents for Respondent 
ILA, to bargain collectively for said employees in the said 
unit, with respect to rates of pay, wages, hours of employ- 
ment, and other terms and conditions of employment. 


9. On the dates set forth above in paragraph 8, and at 
all times thereafter, Respondents ILA, William V. Bradley 
and Patrick J. Connolly did refuse and continue to refuse 
to bargain collectively with the employer-members of said 
Shipping Association, as the exclusive collective bargain- 
ing representative of all the employees in the unit described 
above in paragraph 5; and said Respondents insisted at 
all times that said Shipping Association and its employer- 
members engage in collective bargaining with respect to 
rates of pay, wages, hours of employment, and other terms 
and conditions of employment affecting employees in vari- 
ous ports of the United States on the Atlantic and Gulf 
Coasts, and affecting employees in various ports of the 
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United States on the North Atlantic Coast, rather than 
with respect to rates of pay, wages, hours of employment, 
and other terms and conditions of employment affecting 
employees in the appropriate unit described above in para- 
graph 5; and on November 16, 1956, and thereafter, said 
Respondents ILA, William V. Bradley and Patrick J. 
Connolly did engage in a strike, and induced and encour- 
aged the employees of the employer-members of the said 
Shipping Association, and other employees, to strike in 
order to compel the employer-members of said Shipping 
Association to bargain collectively on behalf of employees 
working in various ports of the United States on the Atlan- 
tic and Gulf Coasts other than the employees in the appro- 
priate unit described above in paragraph 5. 


10. By the acts described above in paragraph 9, and 
by each of said acts, Respondents ILA, William V. Brad- 


ley and Patrick J. Connolly did engage in and are engaging 
in unfair labor practices within the meaning of Section 
8(b) (3) of the Act. 


Answer of ILA, Bradley and Connolly, 
General Counsel’s Exhibit 1F 


UNITED STATES OF AMERICA 
BEFORE THE 


NattonaL Lasor Rexarions Boarp 
Szconp Region 


Case No. 2-CB-1841 
————$ 


InrernaTionaL LoNGSHOREMEN’s AssocraTION, INDEPEND- 
ENT, Wux1aM V. Braptey, its President, and Paratck 
J. Conxotzy, its Executive Vice President and Chair- 
man of its Wace Scare Commirrer, AtLantic Coast 


CT, 
Respondents, 
and 


New Yorr Surerrse Assocation, Inc. 
and its Employer-Members, 


Charging Parties. 


— 


Respondents herein, by their attorneys, Waldman & 
Waldman, as and for their answer herein, respectfully set 
forth and allege as follows: 


1. Deny each and every allegation set forth in para- 
graph “‘2(a)’’ of the complaint except admit that the New 
York Shipping Association, Inc. (hereinafter sometimes 
referred to as ‘‘NYSA’’) is a corporation with approxi- 
mately 170 members who are engaged in various operations 
involved in the shipment of cargo and passenger freight in 
and out of the Port of New York and many of which mem- 
bers are so engaged in such operations in the various ports 
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Answer of ILA, Bradley and Connolly, 
General Counsel’s Exhibit 1F 


between Portland, Maine, and Brownsville, Texas, that the 
NYSA, among other things, along with its members nego- 
tiates and administers collective bargaining agreements 
made by its members with the International Longshore- 
men’s Association (hereinafter sometimes referred to as the 
“‘TLA’?), that the members of the NYSA include the types 
of firms set forth in said paragraph, and that the members 
of the NYSA employ workers who render the services neces- 
sary for proper operation of piers in the Port of New 
York as well as in other ports, as aforesaid, at which cargo 
and passenger freight is loaded and unloaded from ships 
entering and leaving said ports. 


4. Deny each and every allegation set forth in para- 
graph ‘‘7’’ of the complaint except admit that at all times 
after October 25, 1956 the ILA has been and now is the 
exclusive bargaining representative of all employees in the 
unit set forth in paragraph ‘‘5’’ of the complaint, as certi- 
fied by the Board in Case No. 2-RC-8388, and alleges further 
that between July 31, 1956 and to and including October 
25, 1956 there was a question concerning the representative 
of the employees in said unit. 


5. Deny each and every allegation set forth in para- 
graph ‘‘8’? of the complaint except admit that between 
October 26, 1956 and November 21, 1956, the NYSA from 
time-to-time requested ILA, as the exclusive representative 
of the employees in the said Board-certified unit, to bar- 
gain collectively with the members of the NYSA. 


6. Deny each and every allegation set forth in para- 
graphs ‘‘9’’, ‘‘10”’, and ‘‘11”? of the complaint. 
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Answer of ILA, Bradley and Connolly, 
General Counsel’s Exhibit 1F 


14. The ILA for many years has sought to formalize 
the pattern or arrangement herein described and to have 
the basic conditions which have been established for all 
North Atlantic ports by the negotiations conducted in 
New York incorporated into a single master agreement 
covering the entire North Atlantic Coast with separate 
port-wide agreements covering local conditions to be nego- 
tiated and executed in the individual ports; said demand 
has traditionally been refused by the members of the New 
York Shipping Association and has never heretofore been 
won by the ILA in its negotiations. 


41. The demand for industry-wide bargaining, as clari- 
fied in the negotiations, is an important demand to the ILA 
and its members; but the union at all the sessions held 
since it was certified as the bargaining representative of 
employees in the Port of New York on October 25, 1956, 
has never taken the position, either directly or indirectly, 
that its demand for industry-wide bargaining, as defined, is 
a sine qua non to the making of a new agreement between 
itself and the members of the New York Shipping Asso- 
ciation, or that it would not consider or bargain over other 
demands of the Association unless and until its demand for 
industry-wide bargaining was granted, or that its demand 
for industry-wide bargaining was the most important of 
its many demands, or that if agreement was reached on 
the other terms and conditions of employment it would not 
enter into a contract with the members of the New York 
Shipping Association unless its demand for industry-wide 


bargaining was granted. 


42. The union has informed the New York Shipping 
Association that it considers its demand for industry-wide 
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Answer of ILA, Bradley and Connolly, 
General Counsel’s Exhibit 1F 


bargaining a negotiable matter which the parties have the 
right to agree upon or not to agree upon, that its demand 
is limited to employees of members of the New York Ship- 
ping Association, and that the members of the New York 
Shipping Association have the power to authorize their 
agent, the New York Shipping Association, to bargain for 
all employees of such employers in the same manner that 
they have the power to authorize their agent to agree to any 
other demand of the union. The ILA has also informed the 
representatives of the employers that its proposal for 
industry-wide bargaining does not encompass any employ- 
ees other than those for whom the ILA has traditionally 
been recognized as the collective bargaining agent and on 
whose behalf the ILA has traditionally entered into col- 


lective bargaining agreements. At the bargaining sessions 
and elsewhere representatives of the employers have stated 


that industry-wide bargaining is a demand which the union 
has a right to make and to which the employers have the 
right to agree. 


Decision of Board and Order 
118 NLEB No. 199 D-691 
New York, N. Y. 
UNITED STATES OF AMERICA 


Berore tHE Nartonat Lasor Rexations Boarp 


Case No. 2-CB-1841 
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TwreenationaL LoncsHOREMEN’s Association, INDEPENDENT, 
Wuiums V. Braptey, its President, and Parrick J. 
Coxnoutx, its Executive Vice President and Chairman 
of its WacE Scatz Commarrrez, Artantic Coast Disraict, 


and 


New Yorx Surerrxe Assocration, Inc., and its Employer- 
Members, named in Appendix ‘‘A”’ attached hereto. 


———_ 


On January 14, 1957, Trial Examiner Albert V. Wheat- 
ley issued his Intermediate Report in the above-entitled 
proceeding, finding that the Respondents had engaged in, 
and were engaging in certain unfair labor practices, and 
recommending that they cease therefrom and take affirma- 
tive action, as set forth in the copy of the Intermediate 
Report attached hereto. Thereafter, the Respondents and 
the General Counsel filed exceptions and briefs.” 

Pursuant to the provisions of Section 3(b) of the Act, 
the Board has delegated its powers in connection with this 
case to a three-member panel. 


1 The Respondents’ request for oral argument is denied as, in our 
opinion, the record, together with the exceptions and briefs, fully 
presents the issues and the positions of the parties. 
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The Board has reviewed the Trial Examiner’s rulings 
made at the hearing and finds that no prejudicial error was 
committed. The rulings are hereby affirmed. The Board 
has considered the Intermediate Report, the exceptions 
and briefs, and the entire record in the case and hereby 
adopts the findings, conclusions, and recommendations of 
the Trial Examiner. 


Tre Remepy 


After the hearing and the issuance of the Intermediate 
Report in this proceeding, the Respondents filed a motion 
with the Board to dismiss the case and the complaint upon 
which it is based as moot on the basis of events which 
occurred subsequent to the issuance of the Intermediate 
Report and the filing of exceptions and briefs with the 
Board. The events in question, referred to in the motion, 
concern the execution of a ‘‘Memorandum of Settlement’’, 
presumably by the charging party and the Respondents, 
at some time subsequent to the issuance of the Interme- 
diate Report, which indicate an alleged broadening of the 
scope of the bargaining unit. It is not clear from the 
motion as to whether the charging party alone, or in con- 
Janction with associations in other ports, entered into such 
an agreement, nor are any of the other terms of the agree- 
ment made known, nor are any other facts relating to its 
execution disclosed. In any event, however, it is well estab- 
lished Board policy, approved by the courts, that the issues 
of an unfair labor practice proceeding do not become moot 
by virtue of the abandonment by a party of a practice 
condemned by the statute after such issues have been liti- 


2 Although we disagree with the Trial Examiner in his rejection 
of the offer by the Respondents of the record in Case No. 2-RC-8388 
as part of the record in the instant case, we note that he, nonetheless, 
admitted such evidence in the record for another reason. Under 
the circumstances, we find that his ruling, although erroneous, was 
not prejudicial. 
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gated in Board proceedings.* Even assuming the facts 
asserted by the Respondents—although, as indicated, the 
motion does not make them clear—we are convinced that 
the policies of the Act can best be effectuated by an order 
requiring the remedial action set forth hereinafter. It 
will be noted that in our order we provide that the Respond- 
ents shall cease and desist from demanding that any agree- 
ment reached with the charging party cover employees in 
a unit other than that found appropriate in the representa- 
tion proceeding and from resorting to economic pressure 
to force the charging party to agree that a collective bar- 
gaining agreement reached with the charging party cover 
employees in a unit other than the one found appropriate 
so long as the certification remains outstanding and “‘said 
association insists on confining the negotiations to the 
unit found appropriate in said case.”? We thus make it 
clear that the remedial action herein contained is appli- 
cable to circumstances wherein the Re: herein the Respondents make de- 
mands or resort to economic action in support of demands 
of the type upon which the instant complaint is predicated 
and the charging party insists on confining the negotiations 
in conformity with the outstanding certification. We do 


not, on any other ci 8 Or provide r 
action therefor. 


As we have found in agreement with the Trial Ex- 
aminer, and in accordance with the recent decison by the 
Court of Appeals for the Second Circuit‘ affirming a de- 
cision by the District Court in the injunction proceeding 
arising out of the facts upon which the present complaint 
is predicated, that the Respondents as a matter of law, 


3N. L. R. B. v. F. H. McGraw & Co., 206 F. 2d 635, 641 
(C. A. 6); N.L. R. B. v. Ocrtel Brewing Co., 197 F. 2d 59 (C. A. 
6). 

+ Douds v. Longshoremen’s Association, 39 LRRM 2338 (C. A. 
2). 
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refused to bargain within the meaning and intent of Sec- 
tion 8(b) (3) of the Act by pressing their demand for coast- 
wide bargainng after the Employers imsisted on confining 
the negotiations to the certified bargaining unit, we find 
that the issuance of a remedial order will carry out the 
basic purpose of a bargaining order—namely, to encourage 
the making of collective bargainng contracts compatible 
with the Act. Accordingly, we shall provide for appro- 
priate remedial action on the part of the Respondents. 


ORDER 


Upon the entire record in this case, and pursuant to 
Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board orders that 
the Respondents, International Longshoremen’s Associa- 
tion, Independent, its officers, representatives and agents, 
including William V. Bradley, its president, and Patrick 
J. Connolly, its executive vice president, shall: 


1. Cease and desist from: 


(a) Demanding that any agreement reached with the 
New York Shippng Association, Inc., cover employees in 
any unit other than the unit found apropriate for collec- 
tive bargaining purposes in Case No. 2-RC-8388 so long 
as the certification issued in that case remains outstanding 
and the New York Shipping Association, Inc., insists upon 
confining the negotiations to the unit found in said case; 


(b) Resorting to economic pressure, including strike 
action or threat of such action to force the New York 
Shipping Association, Inc., to agree that any agreement 
reached with said association cover employees in any unit 
other than the unit found appropriate for collective bar- 
gaining purposes in Case No. 2-RC-8388 so long as the 
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certification issued in that case remains outstanding and 
said association insists on confining the negotiations to the 
unit found appropriate in said case. 


2. Take the following affirmative action, which the 
Board finds will effectuate the policies of the Act: 


(a) Post at its places of business in all ports from 
Portland, Maine, to Brownsville, Texas, copies of the notice 
attached hereto and marked ‘‘Appendix B.’’* Copies of 
said notice, to be furnished by the Regional Director for 
the National Labor Relations Board, Second Region, shall, 
after being duly signed by the ILA’s representative, be 
posted by the ILA immediately upon receipt thereof, and 
be maintained by it for sixty (60) consecutive days there- 
after, in conspicuous places, including all places where 
notices to its members are customarily posted. Reasonable 
steps shall be taken by the ILA to insure that said notices 


are not altered, defaced, or covered by any other material; 


(b) Additional copies of Appendix B, to be furnished 
by the said Regional Director, shall be signed by a repre- 
sentative of the ILA and forthwith returned to said Re- 
gional Director. These notices shall be posted, New York 
Shipping Association, Inc., willing, in all locations where 
notices to employees of members of said association are 
customarily posted; 


(c) Notify the aforesaid Regional Director for the 
Second Region, in writing, within ten (10) days from the 


5 In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words 
“PURSUANT TO A DECISION AND ORDER” the words “PURSUANT TO A 
DECREE OF THE UNITED States Court or APPEALS, ENFORCING AN 
ORDER.” 
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date of this Order what steps have been taken to comply 
herewith. 


Dated, Washington, D. C., Sep 30 1957. 


Joseph Alton Jenkins, 
Nationat Lazsoz Retations Boarp 
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APPENDIX B 


Notice 
To Aut Memsers or INTERNATIONAL 
LoncsHOREMEN’s Association, INDEPENDENT 
PougsvaNnt To 
Tre RecommMenpations of a Taut ExaMINEr 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


We wit nor demand that any agreement reached 
with the New York Surrnxe Assocuation, Inc. cover 
longshoremen in any port other than in the Port of 
Greater New York and Vicinity so long as the cer- 
tification issued in Case No. 2-RC-8388 remains out- 
standing and the New Yorx Surerixe Association, 
Inc. insists upon confining the negotiations to the 
unit found appropriate in said case. 


We wu nor resort to economic pressure, in- 
cluding strike action, or threat of such action, to 
force the New York Surprve Association, Inc. to 
agree that any agreement reached with said associa- 
tion cover longshoremen in ports other than in the 
Port of Greater New York and Vicinity so long as 
the certification issued in Case No. 2-RC-8388 re- 
mains outstanding and the New Yorx Suirrmre Asso- 
cution, Lc. insists upon confining the negotiations 
to the unit found appropriate in said case. 


IyrernationaL LoncsHOREMEN’S 


(Representative) (Title) 


This notice must remain posted for sixty (60) conseca- 
tive days from the date hereof, and must not be altered, 
defaced, or covered by any other material. 
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Order Correcting Decision and Order 


UNITED STATES OF AMERICA 
Berore THE Nationa, Lasor Rextations Boarp 
Case No. 2-CB-1841 
—_——— 


InrernationaL LoNGsHOREMEN’s Association, IwDEPENDENT, 
Wuuiuasm V. Braviey, its President, and Patrick J. Con- 
NOLLY, its Executive Vice President and Chairman of 
its Wace Scare Commarrez, Attantic Coast Disteict, 


and 


New York Surerrxe Assocution, Inc., and its employer- 
members, named in Appendix ‘‘A’’ attached hereto. 


————— ee 


On September 30, 1957, the Board issued a Decision 
and Order? in the above-entitled proceeding in which an 
error inadvertently appeared. 


Ir 1s HEREBY ORDERED that the aforesaid Decision and 
Order be, and it hereby is, corrected by striking therefrom 
the words ‘‘Pursvanr TO THE RECOMMENDATIONS OF a TRIAL 
Examiner’’ and substituting therefor the words ‘‘Pursuant 
to a Decision awp OrpEr’’ in the heading of Appendix B, 
attached to the aforesaid Decision and Order. 


Tr 1s FURTHER ORDERED that the said Decision and Order, 
as printed, shall appear as hereby corrected. 


Dated, Washington, D. C., October 11, 1957. 
By direction of the Board: 


Franx M. Krenzer, 
Executive Secretary. 


2118 NLRB No. 199. 


16 


Intermediate Report of Trial Examiner 
UNITED STATES OF AMERICA 


Berorp THE NationaL Lasor ReiLations Boarp 
Division or Trai Examiners 
Washington, D. C. 


Case No. 2-CB-1841 


——_ _ 9 


InrernationaL LoncsHOREMEN’s ASSOCIATION, INDEPENDENT, 
Wai V. Bravuzy, its President, and Parricx J. Con- 
NOLLY, its Executive Vice President and Chairman of 
its Wace Scare Commrrrez, Atiantic Coast Disraict, 

and 


New Yorr Surerrxe Assocution, Inc., and its employer- 
members, named in Appendix ‘‘A’’ attached hereto. 


———— 9 


Swney Danretson, for the General Counsel of the 
National Labor Relations Board. 


Warpmax & Watpmax, by Seymour M. Watpman 
and Marrms Marxson, of New York City, for 
International Longshoremen’s Association, Inde- 
pendent, and for William V. Bradley and Patrick 
J. Connolly. 


Lozenz, Fos & Giazprxo, by Atrrep Giarprxo and 
C. P. Lamsos, of New York City, for New York 
Shipping Association, Inc. and for its employer- 
members, named in Appendix ‘‘A” attached 
hereto. 
Before: 
Axuzert P. WuEattey, Trial Examiner. 
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INTERMEDIATE REPORT 
STATEMENT OF THE CasE 


On October 25, 1956, International Longshoremen’s As- 
sociation, Independent, herein called ILA, was certified as 
the exclusive bargaining agent for certain employees 
(longshoremen) in the Port of Greater New York and 
Vicinity. Before and after this certification and after the 
Employers involved (through the New York Shipping 
Association, Inc.) attempted to confine the negotiations to 
negotiations on behalf of employees who were within the 
unit found appropriate by the Board, the ILA pressed 
demands that negotiations not be limited to employees 
(longshoremen) in the Port of Greater New York and 
Vicinity but be on behalf of employees (longshoremen) in 
@ coast wide unit.2 The principal issues herein are (1) 
whether the ILA, as a matter of law, refused to bargain 
within the meaning and intent of Section 8(b)(3) of the 
National Labor Relations Act, as amended (herein called 
the Act), by pressing this demand after the certification 
and after the Employers’ efforts to confine the negotiations 
to a unit of employees of the Port of Greater New York 
and Vicinity (to the unit found appropriate by the Board) 
and (2) whether the ILA pressed this demand to such an 
extent that its conduct, in fact, amounted to bad faith 
bargaining—whether the ILA approached the bargaining 
table with a fixed determination not to bargain except on 
the basis of a coast wide unit. 


1 Case No. 2-RC-8388. Decision and Direction of Election re- 
ported in 116 NLRB No. 157. 

2 The demand, insofar as it is pertinent herein, was that bar- 
gaining be for a unit of all longshoremen in all ports from Portland, 
Maine, to Brownsville, Texas (including the Port of New York) 
or for all longshoremen working for members of the New York 
Shipping Association in all ports from Portland, Maine, to Browns- 
ville, Texas (including the Port of New York). 
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Before discussing matters pertinent to the merits of the 
issues noted above, the undersigned believes it appropriate 
to discuss certain preliminary matters. 

On October 17, 1956, pursuant to a Decision and Direc- 
tion of Election issued by the Board on September 24, 
1956,? an election by secret ballot was conducted among 
the following employees of the members of the New York 
Shipping Association: 

All longshore employees engaged in work per- 
taining to the rigging of ships, coaling of same, 
loading and unloading of cargoes, including mail, 
ships’ stores and baggage, handling lines in con- 
nection with the docking and undocking of ships, 
including hatch bosses; cargo repairmen, checkers, 
clerks and timekeepers and their assistants, includ- 
ing head receiving and delivery clerks; general 
maintenance, mechanical and miscellaneous work- 
ers; horse and cattle fitters, grain ceilers, and marine 
carpenters, in the Port of Greater New York and 
Vicinity, but excluding superintendents, hiring 
agents, hiring foremen, dock foremen, dock bosses, 
chief clerks, and all other supervisors as defined by 
the Act. 


The ILA received a majority of the votes and, on Octo- 
ber 25, 1956, was certified as the exclusive collective bar- 
gaining representative of the employees in said unit. 


3 The Board’s Decision and Direction of Election is reported in 
116 NLRB No. 157. In the hearing to determine the unit for the 
election (and for the purposes of collective bargaining) the ILA 
contended that the unit should be a coast wide unit. The Board did 
not find this unit appropriate but ordered that the election be in the 
unit noted above (the Port of Greater New York and Vicinity). 
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The charge involved herein was filed on October 23, 
1956, and alleges that the ILA refused to bargain in good 
faith on various dates ‘‘including October 22, 1956, Sep- 
tember 4, 1956, and August 1, 2, 9, and 27, 1956.”? The 
complaint herein was issued on November 21, 1956, and 
alleges that the ILA refused to bargain ‘‘on various dates, 
including August 2, August 13, August 20, August 27, 
September 4, October 22, October 25, October 26, October 
29, and October 30, 1956, and between November 7 and 
November 15, 1956 and up to the present time, * * * ’’ The 
first amended charge was filed December 14, 1956, and 
alleges that the ILA refused to bargain in good faith ‘‘on 
various dates, between August 1, and November 21, 1956.” 
On December 14, 1956, an Order Amending Complaint was 
issued amending the complaint by adding thereto a para- 
graph stating the copies of the amended charge were served 
upon Respondents. 

As noted above, the complaint as originally issued was 
based upon a charge which alleged bad faith bargaining 
during August, September and to and including October 22, 
1956. However, this complaint alleged bad faith bargain- 
ing not only during the periods specified in the charge but 
also after October 22, 1956. On December 14, 1956, an 
amended charge was filed alleging bad faith bargaining be- 
fore and after October 22 and the complaint was amended 
by adding a paragraph thereto stating that copies of the 
amended charge were served upon Respondents. In Case 
No. 2-RC-8388, which was pending before this Board from 
July 31, 1956, to October 25, 1956, this Board in its Decision 
and Direction of Election (issued September 24, 1956) 
found, inter alia, that a question of representation affecting 
commerce existed. Respondents assert that the original 
charge is fatally defective and should have been dismissed 
because during the period specified in that charge there 
existed a question concerning representation and a pre- 
requisite to a finding of a refusal to bargain under Section 
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8(b)(3) of the Act is a subsidiary finding that no question 
concerning representation existed at the time of refusal 
to bargain—a subsidiary finding that the labor organiza- 
tion involved is the representative for the purposes of col- 
lective bargaining of the employees concerned. Respond- 
ents further assert that the amended charge is not prop- 
erly an amended charge—that the original charge being 
fatally defective could not be corrected by amendment— 
and that the instant proceedings based on a complaint 
sounding on the amended charge should be dismissed. 
Similar contentions were made in Douds v. Longshore- 
men’s Association, 39 LRRM 2189.5 In that case Honor- 
able Frederick vP Bryan, U. S. District Judge, ruled ad- 
versely to Respondents. He concluded that the complaint 
deals with a violation related to the one involved in the 
charge * and that the complaint was based in substantial 
part at least on acts subsequent to October 25, 1956, and 


that allegations of the complaint which relate to acts of 
the ILA during the period when it was under no duty to 
bargain are irrelevant. Judge Bryan predicated his de- 
cision on the assumption that there was no duty to bargain 
during the period covered by the charge and did not pass 
upon the contention that even though no duty to bargain 
existed while a question concerning representation was 


+ Succinetly stated, Respondents claim that a charge which alleges 
a refusal to bargain on a specified date is fatally defective if, in fact, 
on that date there was a question concerning representation pending. 

5 The above noted case involves a petition for 2 temporary injunc- 
tion pursuant to Section 10(j) of the Act, which was filed after issu- 
ance of the complaint involved herein, The U. S. District Court for 
the Southern District of New York issued the temporary injunction 
and that matter is now pending before the U. S. Court of Appeals 
for the Second Circuit. The decision by the District Court dis- 
cusses practically all of the problems involved herein and frequent 
reference thereto is made in this Report. 

© See National Licorice Co. v. N. L. R. B., 309 U. S. 350, 369. 
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pending, once the parties undertook to negotiate they were 
obliged to negotiate in good faith. 

In William D. Gibson Company,7 110 NLRB 660, the 
Board held that while a question of representation exists, 
an incumbent union ® and the employer may make a new 
contract. In that case the Board found that an employer 
did not engage in an unfair labor practice when it con- 
tinued recognition of an incumbent union and executed a 
new contract with the incumbent union, 3 days after it 
received a request from a rival union and 1 day before it 
received a copy of the rival union’s petition for certifica- 
tion. In holding that an employer may continue ‘‘normal 
contractual relations’? with an incumbent union during the 
pendency of a representation proceeding the Board stated 
that stability in industrial relations requires that continu- 
ity in collective bargaining agreements be encouraged,” 
even though a rival union is seeking to displace an incum- 
bent (see General Electric Company, 110 NLRB 1109). 

As the undersigned reads the cases noted above, es- 
pecially the Gibson case, an incumbent union and an em- 
ployer are not under obligation to bargain while a ques- 
tion concerning representation exists but may continue 
‘“‘normal contractual relations’? and, if they undertake to 
continue ‘‘normal contractual relations,’’ 2° they are obliged 
to negotiate in good faith. 

In view of the foregoing the undersigned rejects Re- 
spondents’ assertions that the charge herein is fatally de- 


7 Cited with approval in Electric Auto-Lite Company, 116 NLRB 
No. 100 and in Jersey Contractin; Corp., 112 NLRB 660. 663. 

8It is clear that the ILA herein is an “incumbent union” within 
the meaning of the decisions of this Board. 

® Stability in industrial relations could not be achieved if bad 
faith bargaining were permitted during negotiations freely entered 
into. 

10 Tt is clear that in the matter under consideration the parties in- 
volved undertook to continue “normal contractual relations” within 
the meaning of the decisions of this Board. 
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fective and that therefore the complaint should be dis- 
missed.” 

Respondents offered in evidence the record made in 
Case No. 2-RC-8388 (1) to challenge the Board’s findings 
with respect to appropriate bargaining unit and (2) to 
show that the unit which Respondents sought was not an 
inappropriate unit. The General Counsel (in the District 
Court)?? objected, taking the position that the Board’s unit 
findings in the representation proceeding are not subject to 
review herein and that Respondents violated the Act even 
if the unit which the ILA sought was not inappropriate. 
Judge Bryan rejected Respondents’ proffer. In the case 
before Judge Bryan the General Counsel was proceeding 
on the theory that Respondents, as a matter of law, refused 
to bargain by continuing to press its demands for a coast 
wide unit after the Board had determined that the appro- 
priate unit consisted of employees of the Port of Greater 
New York and Vicinity and after the Employers had in- 
sisted upon negotiating solely for employees who were 
within the unit found appropriate by the Board (for em- 
ployees who were within the unit of the Port of Greater 
New York and Vicinity). In the matter before the under- 
signed the General Counsel is proceeding on alternative 
theories—the one noted above and in the alternative that 
the conduct of Respondents in the light of the entire evi- 
dence amounted to (was in fact) bad faith insistence upon 
acoast wide unit. The undersigned is bound by the Board’s 
unit findings in the representation proceeding and the rec- 
ord made in that proceeding is not admissible evidence in 


11In reaching the conclusions noted above the undersigned has 
assumed that a question concerning representation exists during the 
entire period between the filing of a petition for certification and the 
final issuance of a certification and finds it unnecessary to pass upon 
contentions that this is not a fact. 

312 By stipulation the record herein consists primarily of the rec- 
ord made in the District Court and a resume of the facts and argu- 
ments adduced is set forth in Douds v. Longshoremen’s Association, 


supra. 
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this matter on the theory that the Board’s findings with re- 
spect to unit are erroneous. Also, on the theory advanced 
by the General Counsel in the case before Judge Bryan the 
record in the representation case is not admissible in evi- 
dence in the matter before the undersigned. However, it ap- 
pears to the undersigned that on the alternative theory ad- 
vanced by the General Counsel it is material and relevant 
to Respondents’ good or bad faith ** and is admissible in 
evidence in this matter. 


RervsaL to Barcaryt 


A. As a matter of law 


At the hearing before the undersigned Respondents 
conceded that after the certification the ILA continued to 
press as one of its major demands that the negotiations 
concern employees in a coast wide unit, that the Employers 
objected to bargaining on this basis and insisted that the 
negotiations concern only the employees in the unit found 
appropriate by the Board (in Case No.. 2-RC-8388), and 
that after the Employers took the position noted above, 
Respondents continued te press as one of its major demands 
that the negotiations concern employees in a coast wide unit. 

After the circumstances noted in the preceding para- 
graph the ILA called a strike which began at midnight No- 
vember 15, 1956. It is clear from the record herein that 
this strike was an economic pressure by the ILA to en- 
force its major demands and that one of its major demands 
was coast wide bargaining. 

Assuming that the coast wide unit sought was not an 
inappropriate unit and that the ILA represented a majority 


18 The record in 2-RC-8388 contains evidence bearing upon the 
history of collective bargaining between the Respondents and the 
Employers involved herem. (See New York Shipping Association, 
Inc., et al., 116 NLRB No. 157.) 


fl 
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of the employees in this unit,** it appears to be conceded 
herein that after the certification the ILA was at liberty 
to demand bargaining on a coast wide basis and the Em- 
ployers were at liberty to agree to bargain on this basis. 
However, the General Counsel asserts that after the cer- 
tification the Employers were also at liberty to restrict 
bargaining to a ‘“‘Port of Greater New York and Vicinity’’ 
basis and that when they (the Employers) exercised this 
right and insisted that the negotiations concern only the 
employees in the unit found appropriate by the Board, 
Respondents were no longer at liberty to press the demand 
for bargaining on a coast wide basis and that efforts to do 
so constitute unfair labor practices within the meaning 
and intent of Section 8(b) (3) of the Act. Respondents con- 
tend that, as a matter of law, the ILA was not required to 
confine the negotiations in the manner insisted upon by 
the Employers and that whether bargaining should be on a 
‘¢Port of Greater New York and Vicinity’’ basis or on a 
coast wide basis was in itself a bargainable matter.*® 
This issue was considered by Judge Bryan, in Douds v. 
Longshoremen’s Association, supra, and Judge Bryan, af- 
ter noting that the ILA and the Employers were at liberty 
voluntarily to negotiate on a coast wide basis, stated :?* 


Once one of the parties, in this case the Association, 
insisted on confining the negotiations to the certified 


14 However, the General Counsel in his Brief to the Trial Ex- 
aminer states “it is not conceded that this unit [the coast wide unit 
sought] is appropriate, or that the ILA, represents a majority in 
the proposed unit.” 


15 Although the parties have cited various cases bearing on the 
matter under consideration, no case squarely in point has been cited. 
Furthermore, the undersigned has not found any decision, other 
than Douds v. Longshoremen’s Association, supra, establishing that 
demands for a bargaining unit other than the unit certified after the 
other party to the negotiations insists on confining the negotations 
to the certified unit constitutes or does not constitute a violation of 
the Act. 

16 Judge Bryan has expressed well the undersigned’s thoughts 
about this matter and his rationale noted above is hereby adopted. 
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appropriate bargaining unit, it was entirely within 
its rights in so doing. Nor could the ILA then insist 
upon bargaining for a larger unit because were it 
permitted to do so it would in effect vitiate the 
Board’s certification and be in a position to compel 
the Association against its will to disregard the 
Board’s certification. 


e 2 e 
Thus the ILA may have been entirely within its 
rights in the first instance in asking the Association 
to negotiate for a contract for all coast ports, and 
the Association could have accepted this proposal 
if it wished. But once the Association made it un- 
equivocally clear that it was prepared to negotiate 
only for the unit certified by the Board, the ILA had 
no right to continue to demand that the unit certifica- 


tion of the Board be disregarded. 


To permit the ILA to do so would frustrate the 
Board’s statutory duty to determine the appropriate 
unit. For, by the economic pressure of a strike or 
lock-out, the stronger party could force the other to 
accept the unit desired by it in complete disregard 
of the Board’s determination. 


The union was not entitled to compel the employer 
to accept that demand [the demand for coast-wide 
bargaining] by use of economic pressures, including 
strike, because such a demand was outlawed by the 
determination of the Board that the appropriate 
bargaining unit was confined to the Port of New York 
and the insistence of the Association that bargain- 
ing be limited to that unit. 


In Anheuser Busch, Inc., 102 NLRB 800, the Board was 
confronted with an issue of whether certain production- 
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maintenance workers should be represented on a single- 
unit basis or on a multiunit basis and after indicating that 
@ single comprehensive unit was appropriate for the pur- 
poses of collective bargaining stated (pages 812-813) : 


¢ © © our unit findings here impose upon the AFL 
unions, through the AFL Joint Board, in the event 
they win the election we direct, the duty to bargain 
only on the basis of the unit or units hereafter found 
appropriate. At the same time, our unit findings 
relieve the Employers of all responsibility to deal 
with any representative, hereafter certified, on the 
basis of any unit or units different in composition 
or scope from those we determine to be appropriate, 
and insure to them the right to invoke our aid against 
any attempt of any union to compel negotiation on 
any basis inconsistent with our findings. 


In Comfort Slipper Corporation, 111 NLRB 188, the 
Board found as a unit appropriate for the purposes of col- 
lective bargaining a unit broader than that sought by the 
petitioner and directed an election in the unit found. In 
view of this finding the Board gave the petitioner an option 
to withdraw its petition or go through the election and noted 
in footnote 8 on page 190: 


It is clear, however, that our unit finding, relieves 
the Employer of all responsibility to deal with the 
Petitioner, if certified, on the basis of any unit other 
than that found appropriate herein. Anheuser 
Busch, 102 NLRB 800 at 812, 813. 


The undersigned finds and concludes that, as a matter 
of law, the ILA refused to bargain within the meaning and 
intent of Section 8(b) (3) of the Act by pressing its demand 
for coast wide bargaining after the Employers insisted on 
confining the negotiations to the certified bargaining unit. 
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Since one of the chief reasons why the ILA resorted to 
strike action was to enforce its demand for coast wide 
bargaining and since this was not a legitimate reason, the 
strike was for an unlawful purpose. It is well settled that 
where an unlawful reason is a motivating cause, the co- 
existence of separate lawful reasons do not eliminate the 
unlawful aspect of the conduct. See W. L. R. B. v. Rem- 
ington Rand Co., 94 F. 2d 862, 872 (C. A. 2) cert. den. 304 
U. S. 576 and 585. 

In view of the foregoing findings and conclusions and 
since the remedy which the undersigned deems appropriate 
is the same whether the ILA refused to bargain as a matter 
of law or refused to bargain by approaching the bargaining 
table with a fixed determination not to bargain except on 
the basis of a coast wide unit, the undersigned is not mak- 
ing detailed findings of fact concerning the negotiations 
which led to the complaint involved herein and is not 
passing upon the alternative theory of the General Counsel 
that the ILA pressed its demands for coast wide bargaining 
to such an extent that its conduct, in fact, amounted to bad 
faith bargaining.*7 For similar reasons, the undersigned 
is not determining whether the ILA violated the Act by 
pressing its demand for coast wide bargaining prior to 
the certification and prior to the Employers’ insistence that 
negotiations concern only the employees in the unit found 
appropriate by the Board. The first conference at which 
the Employers insisted upon limiting the negotiations to 
the unit found appropriate by the Board and at which the 
ILA continued to press its demands for a coast wide unit 
occurred on or about October 26, 1956. Accordingly, the 
undersigned finds that on this date and thereafter the 


17 See Modern Linen & Laundry Service, Inc., 116 NLRB 
No. 284. 
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ILA refused to bargain within the meaning and intent of 
Section 8(b) (3) of the Act.?® 


Unrmate Frxpixes axp Conciusions 
In summary, the undersigned finds and concludes: 


1. The evidence adduced in this proceeding satisfies the 
Board’s requirements for the assertion of jurisdiction 
herein.’® 


2. International Longshoremen’s Association, Inde- 
pendent, is a labor organization within the meaning of 
Section 2(5) of the Act. 


3. William V. Bradley is president of the ILA and one 
of its agents for the purposes of collective bargaining. 


4. Patrick J. Connolly is executive vice president of 
the ILA and one of its agents for the purposes of collective 
bargaining i o 


5. All of the following described employees of the em- 
ployer-members of the New York Shipping Association 
constitute a unit appropriate for the purposes of collective 
bargaining within the meaning of Section 9 of the Act: 


18In view of the findings and conclusions made herein, the 
undersigned hereby rejects Rsepondents’ proffer of the record made 
in Case No. 2-RC-8388. (See section above entitled “Preliminary 
Matters.”) 

19 The unfair labor practice involved here affects the operations 
not only of the steamship and stevedore companies in the Port of 
Greater New York who are members of the New York Shipping 
Association, Inc., but also steamship and stevedore companies in the 
other ports along the Atlantic and Gulf coasts. Millions of dollars 
of cargo move through these ports annually in interstate and foreign 
commerce. 
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All longshore employees engaged in work per- 
taining to the rigging of ships, coaling of same, 
loading and unloading of cargoes, including mail, 
ships’ stores and baggage, handling lines in connec- 
tion with the docking and undocking of ships, in- 
cluding hatch bosses; cargo repairmen, checkers, 
clerks and timekeepers and their assistants, includ- 
ing head receiving and delivery clerks; general 
maintenance, mechanical and miscellaneous workers; 
horse and cattle fitters, grain ceilers, and marine 
carpenters, in the Port of Greater New York and 
Vicinity, but excluding superintendents, hiring 
agents, hiring foremen, dock foremen, dock bosses, 
chief clerks, and all other supervisors as defined by 
the Act. 


6. ILA was on October 17, 1956, and at all times since 
has. been the exclusive bargaining representative within 
the meaning of Section 9(a) of the Act, of all employees 
in the aforesaid unit for the purposes of collective bar- 


gaining. 


7. The evidence adduced herein establishes that the 
ILA has engaged in and is engaging in unfair labor prac- 
tices within the meaning of Section 8(b)(3) of the Act, 
by pressing demands for coast wide bargaining after the 
Employers insisted on confining the negotiations to the 
certified bargaining unit. 


8. The aforesaid unfair labor practice affects commerce 
within the meaning of Section 2(6) and (7) of the Act. 


9. It is not necessary or prudent to rule upon the con- 
tention that the ILA pressed demand for coast wide bar- 
gaining to such an extent that its conduct, in fact, amounted 
to bad faith bargaining within the meaning of Section 
8(b) (3) of the Act. 
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Upon the basis of the foregoing findings of fact and 
conclusions of law, and upon the entire record herein, the 
undersigned recommends that International Longshore- 
men’s Association, Independent, its officers, representa- 
tives and agents, including William V. Bradley, its presi- 
dent and Patrick J. Connolly, its executive vice president, 
shall: 


1. Cease and desist from: 


(a) Demanding that any agreement reached with the 
New York Shipping Association, Inc. cover employees 
(longshoremen) in any unit other than the unit found in 
Case No. 2-RC-8388 to be appropriate for the purposes of 
collective bargaining, as long as the certification issued 


in Case No. 2-RC-8388 remains outstanding and the New 
York Shipping Association, Inc. insists upon confining 
the negotiations to the unit found in said case. 


(b) Resorting to economic pressure, including strike 
action, to force the New York Shipping Association, Inc. 
to agree that any agreement reached with said association 
cover employees (longshoremen) in any unit other than 
the unit found in Case No. 2-RC-8388 to be appropriate 
for the purposes of collective bargaining, as long as the 
certification isued in Case No. 2-RC-8388 remains outstand- 
ing and said association insists upon confining the nego- 
tiations to the unit found in said case. 


2. Take the following affirmative action, which the 
undersigned finds will effectuate the policies of the Act: 


(a) Resume negotiations with the New York Shipping 
Association, Inc. and negotiate in good faith for an agree- 
ment covering employees (longshoremen) in the unit found 
in Case No. 2-RC-8388 to be appropriate for the purposes 
of collective bargaining; 
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(b) Post at its places of business in all ports from 
Portland, Maine, to Brownsville, Texas, copies of the no- 
tice attached hereto and marked ‘‘ Appendix B.’??° Copies 
of said notice, to be furnished by the Regional Director for 
the National Labor Relations Board, Second Region, shall, 
after being duly signed by the ILA’s representative, be 
posted by the ILA immediately upon receipt thereof, and 
be maintained by it for sixty (60) consecutive days there- 
after, in conspicuous places, including all places where 
notices to its members are customarily posted. Reasonable 
steps shall be taken by the ILA to insure that said notices 
are not altered, defaced, or covered by any other material; 


(c) Additional copies of Appendix B, to be furnished 
by the said Regional Director, shall be signed by a repre- 
sentative of the DLA and forthwith returned to said Re- 
gional Director. These notices shall be posted, New York 
Shipping Association, Inc. willing, in all locations where 
notices to employees of members of said association are 
customarily posted; 

(d) Notify the aforesaid Regional Director for the 
Second Region, in writing, within twenty (20) days from 
the receipt of this Intermediate Report what steps have 
been taken to comply herewith. 

It is further recommended that, unless on or before 
twenty (20) days from the receipt of this report a state- 
ment of exceptions is filed in accordance with the Rules 
and Regulations of this Agency, the National Labor Rela- 
tions Board adopt the findings, conclusions, and recom- 
mendations herein contained and issue an order requiring 
the foregoing recommended action. 


Dated at Washington, D. C., this day of January 
1957. 
: Avsest P. WxHeattzy, 


20 Since the strike was called in all Atlantic and Gulf coast ports 
the notice should be posted in the places indicated above. 
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ILA, Bradley and Connolly 
UNITED STATES OF AMERICA 


Berore tHe Nationa, Lasor Rexations Boarp 
Case No. 2-CB-1841 


— 


IyrerwationaL LoNGSHOREMEN’s AssociaTiON, INDEPENDENT, 
Wuium V. Braptey, its President, and Paraick J. 
Coxnottx, its Executive Vice-President and Chairman 
of its Wace Scatz Commarrer, Artantic Coast Disrsict, 


—and— 


New Yorr Surrrre Association, Inc. and its Employer- 
Members, named in Appendix ‘‘A”’ attached hereto. 


ree, 


Responpents’ SrarEMENT or Excertions, REQUEST 
For OnraL ARGUMENT aND Barer us Support 
or Exceptions 
Srarement oF EXcerrions 


9. The Conclusion (IR page 4, line 44 to IR page 5, 
line 3) that the record in case No. 2-RC-8388 is admissible 
in this case as evidence, on the stated alternative theory. 


10. The Finding (IB page 5, lines 18-19) that the ILA 
called a strike beginning midnight, February 15, 1956, to 
continue to press for its demands of a coast wide unit. 


11. The Finding and Conclusion in footnote ‘‘16’’ (TR 
page 5, lines 61-62) and the quotation from Douds v. ILA, 

expressing such Finding and Conclusion (IR page 6, lines 
1-32) that there is a distinction between a demand to be 
made in bargaining which, however, may not be pressed 
once the other side resists such demand and that such dis- 
tinction exists in the case at bar. 
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12. The Finding and Conclusion (IR page 7, lines 1-5) 
that the ILA refused to bargain within the meaning and 
intent of Section 8(b) (3) of the Act by pressing a demand 
for coast wide bargaining after the rejection of such de- 
mand by the employers. 


13. The Finding and Conclusion (IR page 7, lines 7-9) 
that one of the chief reasons for the ILA strike was to 
enforce its demands for coast wide bargaining, that such 
demand was not a legitimate reason for a strike, and that 
the strike was for an unlawfal purpose. 


14. The Conclusion (IR page 7, lines 9-12) that where 
there is an unlawful reason motivating a strike the co- 
existence of lawful reasons does not eliminate the unlaw- 
fulness of the conduct. 


15. The Finding and Conclusion (IR page 7, lines 31- 


33) that on October 26, 1956 and thereafter the ILA re- 
fused to bargain within the meaning of Section 8(b) (3) 
of the Act. 


16. The Ruling in footnote ‘‘18’’ (IR page 7, lines 53- 
55) rejecting respondents’ proffer of the record in case 
No. 2-RC-8388 as evidence in the instant proceeding. 


18. The Ultimate Finding and Conclusion numbered 
“<7? (IR page 8, lines 23-27) that the evidence establishes 
that the ILA has engaged in and is engaging in unfair 
labor practices within the meaning of Section 8(b)(3) of 
the Act by pressing demands for coast wide bargaining 
after the employers insisted on confining negotiations to 
the certified bargaining unit. 

es es ® 

20. The Recommended Cease and Desist Order (IR 

page 8, lines 39-60). 


21. The Recommended Order To Take Affirmative Ac- 
tion (IR page 9, lines 1-28). 
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Notice of Motion to Reconsider or Remand for the 
Taking of Additional Evidence 


UNITED STATES OF AMERICA 
Berore tHE Nationa Lasoz Rexations Boarp 
Case No. 2-CB-1841 


Neen eee | sae 


InrernationaL LoNGSHOREMEN’s ASSOCIATION, INDEPENDENT, 
Wuimus V. Braptey, its President, and Paraick J. 
Cornottx, its Executive Vice-President and Chairman 
of its Wace Scatz Comsarrez, Atiantic Coast Distaict, 


—and— 


New Yorx Suirrme Assocution, Inc. and its Employer- 
Members, named in Appendix ‘‘A”’ attached hereto. 


2 ED 
Sirs: 


Przase TaKE Novice that upon the affidavit of William 
V. Bradley, duly sworn to the 31st day of October, 1957, 
and upon the order of the National Labor Relations Board 
herein, dated September 30, 1957 (118 NLEB No. 189), as 
modified by an order of the Board dated October 11, 1957, 
and upon the entire record herein, the undersigned hereby 
moves this Board to re-open the above entitled proceeding 
and upon such re-opening to set aside and revoke the prior 
orders herein and dismiss this proceeding on the ground 
of mootness and/or on the ground that such dismissal 
would effectuate the policies and purposes of the National 
Labor Relations Act, or in the alternative upon such re- 
opening to take additional evidence of facts occurring since 
the hearings herein, and for such other and further relief 
as to this Board may seem just and proper in the premises. 


Dated, New York, New York, 
October 31, 1957. 
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Taking of Additional Evidence 


Yours ete., 


Watpmax & Warpman, 
Attorneys for ts, 
Office & P. O. Address, 
305 Broadway, 


New York 7, New York. 
To: 


Swrezy Danrtson, Esq., 
Counsel for the General Counsel, 
NLRB, Second Region, 
2 Park Avenue, 
New York, New York. 
To: 
Rzcionat Dmecror, Szconp Exciox, NLBEB, 
2 Park Avenue, 
New York, New York. 
To: 
Lorenz, Fixx & Guazpro, Esqs., 
Attorneys for the Charging Party, 
165 Broadway, 
New York, New York. 
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Affidavit of William V. Bradley, Read in Support of 
Motion to Reconsider or Remand for the Taking 
of Additional Evidence 
UNITED. STATES OF AMERICA 
Bezrorz tHe Natronat Lasoz Reiations Boarp 
Case No. 2-CB-1841 


_—— 9 ———————____—<<—— 


InreenationaL LoncSHOREMEN’s AssociaTION, INDEPENDENT, 
Wuuum V. Braprey, its President, and Parsicx J. 
Cornotxy, its Executive Vice President and Chairman 
of its Wace Scatz Commarrer, Artantic Coast Disreict, 


and 


New Yorr Surrre Association, Ixc. and its Employer- 
Members, named in Appendix ‘‘A’’ attached hereto. 


Crry or New Yorr 
County or New York 


Stare or New York \- 


Writs V. Brapiey, being duly sworn, deposes and 
says: I am the President of the International Longshore- 
men’s Association, Ind., one of the respondents herein, 
and am also a respondent in my individual capacity. 

I am making this affidavit in support of respondents’ 
motion to re-open the above-entitled proceeding and upon 
such re-opening to set aside and revoke its prior orders 
herein (118 NLRB No. 189, as modified by an order dated 
October 11, 1957) and dismiss this proceeding either on 
grounds of mootness and/or on the ground that such dis- 
missal would effectuate the policies and purposes of the 
Act. In the event any of the pertinent facts set forth 
herein are controverted and the Board desires to hear 
evidence, my affidavit should also be construed as an offer 
of proof which respondents are prepared to adduce. 
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In addition, I shall outline various considerations, not 
heretofore presented, which render the order of the Board 
not only inappropriate in the light of the present facts, but 
calculated to bring about results directly contrary to the 
policies and purposes for which the National Labor Rela- 
tions Act was designed. 


1. THe Oxver Issvzp sy THe Boarp ann Its RuLixG 
on Responpents’ Prior Morion ro Dismiss 
4s Moor. 


The Board’s order herein was dated September 30, 
1957. In substance the decision affirmed the Intermediate 
Report of the Trial Examiner and ordered respondents to 
cease and desist from ‘‘demanding that any agreement 
reached with the New York Shipping Association Inc. 
cover employees in any unit other than the unit found ap- 
propriate for collective bargaining purposes in Case No. 
2-RC-8388 so long as the certification issued in that case 
remains outstanding and the New York Shipping Associa- 
tion Inc. insists upon confining the negotiations to the unit 
found in said case.’’ The order also enjoins any economic 
pressure to force the New York Shipping Association Inc. 
to agree to an agreement covering employees in any other 
unit and requires the usual posting of notices at all union 
offices from Portland, Maine to Brownsville, Texas. 

The Board’s decision refers to a motion to dismiss as 
moot filed by respondents after the issuance of the Inter- 
mediate Report. The Board states, however, that this 
motion did not make clear the facts concerning the agree- 
ment reached between the respondents and the employers 
along the North Atlantic Coast, such agreement having 
formed the basis for respondents’ motion. 

At the time the prior motion was made, through a let- 
ter dated March 7, 1957 from respondents’ attorneys to 
the Board, the master agreement covering all employees on 
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the North Atlantic Coast had not yet been worked out and 
for that reason the details thereof could not be given. 


Now, however, the master agreement has been com- 
pleted, and all the parties function under it. This motion, 
therefore, is intended to complete the record which the 
Board found imadequate to support respondents’ prior 
motion to dismiss as moot. 


9. Tae Maxime or THE Cosst-wie Master AGREE- 
ment—New Facts Anismoe Suxce THE Hearnves 
rs Ts PROCEEDING. 


Attached to this affidavit and made a part hereof as 
Exhibit “‘A”’ is a copy of the master agreement between the 
ILA and various employer associations along the North 
Atlantic Coast of the United States from Portland, Maine 
to Hampton Roads, Virginia. This was the agreement that 
emerged from the 1956-57 negotiations which were the sub- 
ject of this proceeding. The text of this agreement, as 
mimeographed by the NYSA, has been approved by the 
NYSA and the ILA and, as the NYSA has informed us, by 
the other employer associations. The actual signing of 
the contract will take place in a few days. 

The face of the contract shows that it is between the 
ILA and its affiliated Locals, on the one hand, and the 
members of various employer associations, on the other. 
The agreement shows likewise that the members of the 
NYSA are parties to this agreement. In addition, how- 
ever, as parties to the same agreement, are the members 
of the other employer associations who have traditionally 
bargained collectively with the ILA in all the ports along 
the North Atlantic Coast from Portland to Hampton Roads, 
in which the ILA has been recognized or certified as the 
bargaining representative. As the agreement establishes, 
this includes all the major ports along the Coast. 
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The record in this case and the record in Case No. 
2-BC-8388 shows that in the past the NYSA and the ILA 
have negotiated separate agreements for general cargo 
operations and for various other related crafts. On the 
other hand, Exhibit ‘‘A’’ covers all such operations in all 
ports along the North Atlantic Coast in a single integrated 
contract. 

Having been present throughout the negotiations lead- 
ing up to the making of the agreement, Exhibit ‘‘A’’, I 
hereby state that the broadening of the bargaining unit 
came about through the New York Shipping Association’s 
voluntary abandonment of its former position. The offer 
to enter into a coast-wide agreement with employers who 
are not members of the New York Shipping Association 
was made by the Association upon its own initiative. The 
ILA made no demands for such a contract after the issuance 
of the injunction by Federal District Judge Frederick vP. 
Bryan provided for in Douds v. ILA, 147 F. Supp. 103 
(S. D. N. Y. 1956), aff’d., 241 F. 2d 278 (2d Cir. 1957). 

The importance of these facts, as I shall show in fur- 
ther detail below, is that notwithstanding the New York 
Shipping Association’s change in position, the consumma- 
tion of an agreement was made far more difficult because 
of the existence of the District Court’s injunction. Indeed, 
the pendency of that injunction, by frustrating the bar- 
gaining against the wish of both parties, contributed ma- 
terially to the coast-wide strike in early 1957 upon the ex- 
Piration of the Taft-Hartley injunction. 

And the likelihood that the Board’s order herein, which 
parallels the court injunction, may inhibit and frustrate 
collective bargaining in the future, against the will of the 
. charging party as well as respondents, provides one of the 
major reasons for the grant of this motion. For the frus- 
tration of collective bargaining in this industry may well 
lead to strikes which are disastrous not only to the industry 
itself but to the entire national economy. Nor, as I shall 
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show, does the portion of the order concerning the New 
York Shipping Association’s insistence on maintaining 
the certified unit eliminate this serious danger. 


3. Teas Procezprxe Is Moor Nor BEcauseE oF any 
ABANDONMENT OF PEactices BY ResponDENT Bur 
Because or a Maret CHANGE IN OPERATIVE 
Facts Tarovex Votuntary Acts oF THE 
Cxanemnse Panty. 


In its decision herein the Board stated that ‘‘it is well 
established Board policy, approved by the courts, that 
the issues of an unfair labor practice proceeding do not 
become moot by virtue of the abandonment by a party of a 
practice condemned by the statute after such issues have 
been litigated i in Board proceedings.’ 

It is respectfully submitted that this statement mis- 


conceives the nature of respondent’s motion to dismiss as 
moot as well as the actual facts of the case. 

Respondents are not contending that the proceeding 
should be dismissed as moot because they have abandoned 
a practice condemned by the statute. They have aban- 
doned nothing. It is the charging party which has aban- 
doned its prior position. Therefore, the essential opera- 
tive facts underlying this unfair labor practice proceeding 
have now been changed, not by reason of respondents’ 
abandonment of any. practice, but by reason of the agree- 
ment of the New York Shipping Association to expand 
the scope of bargaining and to enter into an agreement, evi- 
denced by Exhibit ‘‘A”’, covering employees of all employer 
associations along the North Atlantic Coast in all ports 
in which the ILA is recognized as bargaining agent. 

As appears from the Intermediate Report of the Trial 
Examiner and the opinion of Federal Judge Bryan in 
Douds v. ILA, supra, 147 F. Supp. 103, aff’d. 241 F. 2d 
278, the entire proceeding herein was based on the New 
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York Shipping Association’s earlier, unwavering insistence 
upon confining negotiations and the ensuing collective 
agreement to the Port of New York. It is the action of the 
charging party and not that of respondents, which has 
altered the entire picture. Human experience is replete 
with examples of action, initially illegal and subject to legal 
restraint, which may no longer be restrained once it has 
been consented to by the complaining party. 


4. Tux Lancuace mv THe Boarp’s Onper Maxine 
Irs Errecriveness ContTiIncENT oN THE NEW 
York Surprmove Associarion’s LnsisTENce oN A 
Port-wwez Unir Dozs Nor Mzer rue Issue or 
Moorness Noz Remove tae Dancer THAT THE 
Oxpze May Susverr rae Poxicres or rae Act. 


The Board’s opinion states that its order is applicable 
only when a future demand by respondents meets insistence 
on the part of the New York Shipping Association “‘on 
confining the negotiations in conformity with the outstand- 
ing certification.’’ 

It is submitted that this language neither makes the 
order herein appropriate or lawful nor eliminates its grave 
threat not only to the proper administration and purposes 
of the Act, but to the overwhelming public interest in peace- 
ful resolution of industrial issues in the longshore industry. 

Indeed, I do not believe the language relied upon by the 
Board so heavily in its decision adds anything of substance 
to the order issued. Even under the injunction issued by 
Judge Bryan upon the request of the Regional Director for 
the Second Region, which contained no such language, the 
parties were ultimately able to reach an agreement, Ex- 
hibit ‘‘A’’, based upon a unit other than that found ap- 
propriate in the prior Board representation proceeding. 
Nothing in that order prohibited the New York Shipping 
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Association from voluntarily changing its position. But 
the existence of that order did make agreement far more 
difficult, notwithstanding the Association’s change in posi- 
tion. The Board’s order herein is likely to have the 
same effect, despite the attempted saving language. 

In short, with or without the language in question, the 
parties, upon the voluntary consent of the New York Ship- 
ping Association are legally free to agree upon a broader 
unit than that certified. 

But with or without the language in question, the New 
York Shipping Association, through an order of this type, 
is virtually invited at any time to change its position again 
and, despite the agreement already reached for a coast-wide 
unit, unilaterally to insist on confining negotiations to the 
Port of New York. If it does this, under the Board’s order 
herein, the respondents would apparently be powerless to 
continue negotiating on the basis already agreed to in Ex- 
hibit ‘“A’’ but must sit meekly by, accepting the employees’ 
whim, as though Exhibit ‘<A’? and three years of industrial 
life under it never existed. 


5. Tore REASONS WHY THE Boarp’s OBDER IS INAP- 
PROPRIATE, VIOLATIVE OF RESPONDENTS’ RIGHTS, 
AND LIKELY TO BRING ABOUT RESULTS CONTEARY 
TO THE PURPOSES OF THE AcT. 


The specific reasons why respondents believe that the 
Board’s order is not proper or appropriate under the Act 
and will not serve the purposes of the Act are as follows: 


A. The order deprives respondents of the hearing 
to which they are entitled on the facts existing 
at the time of the Board’s decision. 
The state of facts existing at the time of the Board’s 
decision and order, and the legal issues arising out of 
them, were never litigated. Under the Act, respondents 
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are entitled to a hearing on the issues. The Board’s order 
speaks as of the date of its promulgation, and if new facts 
arising between the hearing and the Board’s determina- 
tion may materially alter the legal issues, then the Board 
should not render any decision based on an obsolete record. 
To do so, particularly when the matter has been called 
to the Board’s attention, has the effect of denying to re- 
spondents the hearing to which they are entitled by statute. 

Certain it is that this principle should be observed 
where the new facts relate not to the respondents’ aban- 
donment of a former practice but to a complete change 
in position by the charging party where that party’s former 
position was admittedly the key operative fact in the pro- 
ceeding as litigated before the Trial Examiner and re- 
flected in the record. 

Thus, in this case, there is nothing in the record indi- 
cating the voluntary acquiescence of the New York Ship- 
ping Association to a unit broader than that certified in 
the earlier representation proceeding or the execution of 
a collective bargaining agreement covering employees in 
such broader unit and including employers who are not mem- 
bers of the New York Shipping Association. 

The entire case was tried on an entirely different set 
of facts and the record indicates only the earlier contrary 
position which was initially maintained by the New York 
Shipping Association. 

Similarly the briefs to the Trial Examiner and to the 
Board, as well as the Trial Examiner’s Intermediate Re- 
port, are all cast in terms of the earlier state of facts and 
do not reflect the key change which occurred before the 
rendering of the Board’s decision. 

Necessarily underlying the Board’s decision herein is 
the premise that once a unit has been certified by the Board, 
then notwithstanding any subsequent collective bargaining 
history and notwithstanding the voluntary negotiation and 
effectuation of collective bargaining agreements on the 
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basis of a broader unit, either party at any time in the 
future has the right unilaterally to insist on a return to 
the earlier certified unit. This presumably would be so 
although 20 years of bargaining history had elapsed since 
the change in bargaining unit and a complete metamor- 
phosis in the industrial picture had been effected through 
years and years of industrial life under the new broader 
unit. 

Under the Board’s premise these facts would count for 
naught. The only way, it seems, the union could continue 
the coast-wide unit, or even negotiate on the subject over 
the employers’ opposition, would be to initiate a new rep- 
resentation proceeding with all the consequences that this 
would entail. 

Whether or not this underlying premise is correct pre- 
sents a substantial legal question. But nowhere has it been 
presented either in the record or in briefs. Nowhere are 
the essential facts set forth for the Board to pass upon or 
for an appellate court to review. 

Properly to present the issues, the record should dis- 
close all the pertinent facts concerning the new agreement, 
its making in early 1957, the machinery set up under it, 
and the changes in industrial relationships which it has 
brought about. On the basis of these facts respondents 
should be given full opportunity to present their legal argu- 
ment as to why this proceeding is moot, why it does not 
further the purposes of the Act, and why the new facts 
have eliminated any legal basis for a cease and desist order. 

In this connection, I am advised by my attorneys and 
I believe that the judicial proceeding before Judge Bryan 
and the appeal to the Court of Appeals for the Second 
Circuit have no bearing on the present situation since they 
were based on an entirely different state of facts. 

To deny respondents a hearing on the present facts is, 
I am convinced, contrary to law and wholly inconsistent 
with both the spirit and language of the Act. 
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B. The Board’s order casts a cloud on the effec- 
tiveness and enforceability of the present coast- 
wide contract, thereby contributing to indus- 
trial instability and labor disputes. 


The order herein, both during and after the term of 
the present coast-wide collective bargaining agreement, 
Exhibit ‘‘A”’, is likely to injure not only the legitimate 
private interests of the parties, but, more important, the 
beneficial public ends which the Act is intended to promote. 

During the period in which Exhibit ‘+A’? remains effec- 
tive, that is, until October Ist, 1959, the Board’s decision 
and order casts a real cloud over the effectiveness and 
enforceability of that contract. 

Under the order herein, respondents are enjoined from 
demanding that any agreement with the New York Ship- 
ping Association cover employees in any unit other than 
the unit found appropriate in the representation proceed- 
ing so long as the New York Shipping Association insists 
upon confining negotiations to the unit previously certified. 

It is entirely likely that during the remaining two years 
of the collective bargaining agreement, Exhibit ‘‘A’’, issues 
will arise relating to the subject matter therein which will 
require discussions between the signatory parties, includ- 
ing employers operating in Ports other than New York. 
Under the Board’s order the New York Shipping Associa- 
tion might be justified in refusing to participate in such 
discussions, in refusing even to recognize the binding effect 
of the contract, and indeed in resisting enforcement of the 
agreement on the ground that the ILA’s attempt to en- 
force it constitutes a demand that a collective bargaining 
agreement with the Association cover employees in a unit 
broader than that certified at a time when the New York 
Shipping Association refuses to agree to such coverage 
and insists on discussing the narrow unit only. 
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Enforcement of the contract by respondents might well 
constitute violation of the Board’s order once the New 
York Shipping Association has made its position plain. 
This in turn would involve the danger of a contempt pro- 
ceeding. Under such circumstances the employers in 1958 
or 1959 could repudiate what they had agreed to in 1956-57, 
and the contract would not be worth the paper it is written 
on. 

For a variety of reasons, the order will create confusion, 
tension, doubts and industrial disturbance. Obviously this 
would be precisely contrary to the policies and purposes 
of the Act which is designed to foster free collective bar- 
gaining, to eliminate substantial obstructions to the free 
flow of commerce, and to further the stability of labor 
relations and collective agreements. 


C. At the termination of the present coast-wide 
agreement, the Board’s order will encourage 
unnecessary representation proceedings, delay 
and hamper negotiations, and increase greatly 
the possibility of crippling strikes, all against 
the interests of respondents, the charging party 
and the public. 


Perhaps the aspect of the Board’s order most danger- 
ous to the policies and purposes of the Act is its effect at 
the time of the expiration of the present agreement or of 
any subsequent agreement. At that time the question of 
scope may well arise during negotiations, either in terms 
of the geographical scope of the contract unit or with 
respect to the number of specific subjects to be covered 
therein. 


If this happens, the matter should be left to free collec- 


tive bargaining or to such legal proceedings as the parties 
then see fit to commence. Any legal proceedings could be 
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determined in the light of the circumstances then existing 
So as best to effectuate the purposes of the Act. This can- 
not be done if more than two years earlier the Board issues 
an order which may well entail consequences neither side 
would desire. 

The likely disastrous results of the Board’s order here- 
in can easily be seen through a review of the developments 
in the 1956-57 negotiations between the ILA and the New 
York Shipping Association. 

As the Board’s decision emphasizes, its order could 
have meaning in 1959 or at the end of any subsequent con- 
tract term, only if the New York Shipping Association uni- 
laterally insisted upon destroying the present coast-wide 
bargaining unit and returning to the limited Port-wide 
unit. Such insistence might represent a serious, deter- 
mined position or a mere bargaining maneuver designed to 
wring concessions from the ILA. 

Obviously a union convinced that the broader bargain- 
ing unit serves the best interests of its members, as the 
ILA most definitely is, could not accept such a situation. 
Under the Board’s order, however, respondents’ only al- 
ternative would be to commence a representation proceed- 
ing to have the Board certify as appropriate the coast- 
wide unit embodied in the current collective bargaining 
agreement. 

Since a representation proceeding, initiated by the peti- 
tion of a rival union, took place shortly after the com- 
mencement of the 1956 negotiations, we have concrete evi- 
dence of the consequences of such a proceeding. 

In the first place, a representation proceeding would 
necessarily be complicated and lengthy. The Board is fa- 
miliar with the difficulties of arranging and conducting a 
representation election for the Port of New York alone. 
To make the necessary unit determination and arrange for 
and hold an election on a coast-wide basis would increase 
the problem many-fold. 
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In 1956, because of the filing of a rival petition, nego- 
tiations were suspended very early in September. The 
Board’s direction of an election was made on September 
24, 1956, only six days before the termination of the then 
existing collective agreement and the Board’s certification 
of the ILA, concluding that proceeding, was made on Oc- 
tober 25, 1957, only six days before the termination of the 
extended collective agreement. And that election, being 
Port-wide only, merely followed the pattern of two pre- 
vious ones. Any future proceeding would probably last 
even longer. 

This means that as in 1956 the negotiations for. the next 
collective bargaining agreement would be delayed for a 
period of several weeks, if not months. And, just as the 
representation proceeding in 1956 required the parties 
to suspend negotiations until final certification, so a rep- 
resentation proceeding in 1959, instituted by the ILA to 
overcome the Board’s order herein by obtaining certifica- 
tion for the broader unit achieved by it in the present con- 
tract, would substantially delay negotiations in 1959. This 
in turn would inevitably bring about last minute negotia- 
tions on all items in dispute under the heavy pressure of 
a contract expiration deadline. In the nature of the case, 
the contract can at best be extended for only limited 
periods. 

It requires no involved argument to show that negotia- 
tions under such circumstances increase substantially the 
likelihood of. a strike as compared with continuous nego- 
tiations for several weeks prior to the deadline uninter- 
rupted by any representation proceeding. 

This likely turn of events is not a matter of mere guess- 
work. It is precisely what happened in 1956 when the de- 
lay occasioned by the IBL petition left, initially, only six 
days in which to bargain. Even with further extensions 
there was insufficient time to bargain. Indeed a strike be- 
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comes almost inevitable when a representation proceeding 
delays negotiations in an industry of this character. 

It is self-evident that an order which:substantially in- 
creases the likelihood of a strike in the longshore industry 
does not further the policies and purposes of the Act. The 
catastrophic effects to the national economy of strikes in 
this industry can easily be ascertained from the papers 
filed by the Attorney General in 1956 in obtaining a Taft- 
Hartley injunction at the direction of the President of the 
United States. See United States of America v. ELA, 147 
F. Supp. 425. Indeed, in no other industry has the national 
emergency provision of the Taft-Hartley Law been exer- 
cised as consistently as in this industry. 

Because of the effects of the Board’s order, I am con- 
vinced that its withdrawal is in the best interests of the 
charging party as well as respondents. For even if the 
New. York employers, in some subsequent negotiation, do 
desire to return to the narrow Port-wide unit, it is un- 
likely that they-would want the ILA to be subject to such 
legal restraint that the union would be compelled to ini- 
tiate a representation proceeding to retain gains already 
won, and thereby, in the nature of the case, delay negotia- 
tions for several weeks and increase greatly the likelihood: 
of a strike. 

Faced with this picture I:am sure the employers would 
prefer to leave the matter to be resolved between the par- 
ties. I do not think they would institute any legal pro- 
ceeding such as they did in 1956, and I do not think they 
would want to see the ILA induced to seek certification for 
a broader unit because of an order resulting from the 1956. 
proceeding. “Particularly would this be against the em- 
ployers’ interest if their insistence on a narrow unit was 
a bargaining tactic designed to obtain concessions from 
the ‘union: 
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In any event, it is in the interest of all concerned to 
permit the parties to assay where their interests lie if and 
when the problem again arises and either institute pro- 
ceedings or refrain from doing so on the basis of the eval- 
uation thus made. The Board too could examine the pub- 
lic interest and purposes of the Act in the light of the 
facts then existing. But it is against the interest of all 
to have the decision made now, years earlier, in view of 
the fact picture which emerged during and after the 1956- 
57 negotiations. 

For yet another important reason, the order in ques- 
tion would increase the likelihood of a strike and hence be 
detrimental to the employers and the public, as well as to 
respondents. This danger, too, is illustrated by the course 
of the 1956-57 bargaining and was made obvious to all 
who were familiar with those negotiations. 

On the very day that Judge Bryan issued his injunc- 
tion, paralleling in terms the order herein, the New York 
Shipping Association began to change its position. Shortly 
afterward the Association within its own negotiating com- 
mittee decided that a North Atlantic Coast agreement 
would be acceptable if other terms could be worked out 
satisfactory to the employers. 

As experienced negotiators, however, the employers 
did not come to the ILA and say, ‘“‘We are now agreeable 
to an Atlantic Coast master agreement. Let us proceed 
to negotiate and dispose of the other terms in dispute.’” 
Tf this had happened, the ILA would have readily as- 
sented, and Judge Bryan’s order would have played no part 
in the subsequent negotiations. 

Instead, the employers acted the way anyone in their 
position would. They did not give up their best card 
without squeezing the highest possible price for it. Ac- 
cordingly ‘‘feelers”? were communicated to the ILA that 
the employers might be receptive to a coast-wide agreement 


5I 
Affidavit of William V. Bradley 


if the ILA abandoned certain key demands and acceded 
to various demands of the employers. But if the-employ- 
ers’ price was not met, we were informed, the employers 
would continue to insist on a New York contract only. 

This process, of course, conforms to the usual tradi- 
tions of bargaining. But it was at this point that the in- 
junction order of the District Court played such a dam- 
aging part. 

For the employers’ price, as they undoubtedly expected, 
was too much for the union to pay. Accordingly we could 
not agree to an Atlantic Coast contract on the basis. on 
which it was presented to us. 

Under normal circumstances and in the absence of any: 
injunctive restraint, the union would have met the em- 
ployers’ proposal with a counter-proposal. We would 
have said in effect: ‘“We cannot meet your terms for a 
coast-wide contract; but to obtain it we are willing to 
abandon demands A, B and C”’, offering something less 
than was demanded of us. 

This, however, would have constituted a proposal by. 
respondents for an agreement covering a unit other than 
the Port of New York at a time when the employers had 
not formally abandoned their insistence on a New York 
agreement and, indeed, when we were clearly informed that 
they adhered to this insistence unless we met certain terms 
which we were not prepared to meet. 

We were informed by our attorneys that to take such 
& position would invite the danger of a contempt proceed- 
ing, and we were advised not to do so. Accordingly we 
were compelled to inform the employers that we could 
not say “‘yes’’ to their “‘feeler’’, and, since we were le- 
gally barred from making a counter-demand, all we could 
safely do was say ‘‘no”’ without entering into any discus- 
Sion on the subject. We could then hear any revised ‘pro- 
posals the employers might make of their initiative 
in the hope that eventually there would emerge an accept- 
able one. 


52 
Affidavit of William V. Bradley 


Naturally, this was not very satisfactory, since the em- 
ployers were unwilling to keep paring away their position 
with no counter-proposals or concessions from the union. 

For this reason the order of the District Court made 
negotiations far more difficult and hindered greatly the 
reaching of agreement. From the day the injunction was 
issued, and despite the known change of position on the 
part of the employers, respondents could not negotiate 
freely on a subject which the New York Shipping Asso- 
ciation was then most anxious to discuss. 

As the Board undoubtedly knows, the parties were un- 
able to reach an agreement within the 80-day ‘‘national 
emergency’? injunction period, despite the efforts of Fed- 
eral Mediators, including the Director of the Mediation 
and Conciliation Service, who, at great risk, took the un- 
usual step of making affirmative contract proposals of 
their own to the two parties. After the expiration of the 
80-day injunction another costly strike ensued. A major 
cause of that strike was the injunction which so frustrated 
and inhibted the course of the bargaining against the will 
of both parties. 

If in future negotiations the New York Shipping Asso- 
ciation were to revert to its first 1956 position, then the 
order herein would in all likelihood have the same damag- 
ing effect as the District Court order had in 1956-57. For 
the consequences which I have outlined did not result 
from any unusual tactics taken by either party, but rather 
from the nature of collective bargaining. And if a similar 
order were in effect in the future, then in view of the 
realities of collective bargaining, it would probably again 
block successful negotiations and again increase the likeli- 
hood of strikes. 

This is another reason why withdrawal of the Board’s 
order is in the interest of the employers and the public as 
well as respondents. If the New York Shipping Asso- 
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ciation sees the situation differently during any future 
negotiations, it would, of course, be free to take such legal 
steps as it desired; and respondents would then, for the 
first time have an opportunity to contend that the recent 
bargaining history has eliminated any basis for an unfair 
labor charge. There is every reason why this matter, if 
it ever arises, should be left for future determination, and 
no sound reason why the present order, based on a record 
not in accord with present facts, should stand. 
_-Permitting the Board’s order here to stand, unre- 
lated as it is to present reality, would be harmful rather 
than healthy administration of the Labor Management Re- 
lations Act. In the light of the facts and circumstances 
herein. the underlying policies and purposes of the Act 
will best be served by a dismissal of the complaint herein. 
For all the foregoing reasons I respectfully request that 
this case be reopened, the orders herein withdrawn, and 
the within unfair labor practice complaint and this pro- 


/s/ Wuiux V. Brapiey 


(Sworn to October 31, 1957.) 
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UNITED STATES OF AMERICA 
BerorE THE NationaL Lasor Reiations Boarp 
Case No. 2-CB-1841 
—_————— 


TwrerwatTionaL LoNGsHOREMEN’s Association, INDEPENDENT, 
Wri V. Beavwey, its President, and Parrick J. Con- 
NOLLY, its Executive Vice President and Chairman of its 
Wace Scare Commartez, Attanric Coast Distaicr, 


and 


New Yorx Surerrxe Association, Inc., and its employer- 
members, named in Appendix “‘A”’ attached hereto. 


—_$ $$$ 


2Qn September 30, 1957, the Board issued a Decision 
and Order in the above-entitled proceeding, and on October 
11, 1957, a correction thereto. Thereafter, on November 
4, 1957, the Respondents filed a motion to reopen the 
proceeding and, upon reopening, to set aside the orders 
heretofore issued by the Board, and to dismiss the pro- 
ceeding on the grounds of mootness; or alternatively, to 
take additional evidence of facts occurring since the hear- 
ing herein. On November 25, 1957, the General Counsel 
filed opposition thereto. The Board having duly consid- 
ered the matter, 


Tr 1s HEREBY ORDERED that the Respondents’ motion be, 
and it hereby is, denied on the ground that nothing has 
been presented that was not previously considered by the 
Board. 


Dated, Washington, D. C., February 26, 1959. 
By direction of the Board: 


Frank M. Kuss, 
Executive Secretary. 


1118 NLRB 1481. 


Party, 
, thal fe 


for an 
r 


54 


Order of National Labor Relations Board Denying 
Motion to Reconsider or Remand 


UNITED STATES OF AMERICA 
Berore THE Nationau Lasor Reations Boarp 
Case No. 2-CB-1841 


——— OO 


TwrerwaTionaL LONGSHOREMEN’s Association, INDEPENDENT, 
Wiis V. Bravtey, its President, and Patrick J. Con- 
NOLLY, its Executive Vice President and Chairman of its 
Wace Scare Commarrez, Attantic Coast Distaicr, 


and 


New Yorr Surerrxe Association, Inc., and its employer- 
members, named in Appendix “‘A’’ attached hereto. 


—_—_——_——— 


2QOn September 30, 1957, the Board issued a Decision 
and Order in the above-entitled proceeding, and on October 
11, 1957, a correction thereto. Thereafter, on November 
4, 1957, the Respondents filed a motion to reopen the 
proceeding and, upon reopening, to set aside the orders 
heretofore issued by the Board, and to dismiss the pro- 
ceeding on the grounds of mootness; or alternatively, to 
take additional evidence of facts occurring since the hear- 
ing herein. On November 25, 1957, the General Counsel 
filed opposition thereto. The Board having duly consid- 
ered the matter, 


Ir 1s HEREBY ORDERED that the Respondents’ motion be, 
and it hereby is, denied on the ground that nothing has 
been presented that was not previously considered by the 
Board. 


Dated, Washington, D. C., February 26, 1959. 
By direction of the Board: 
Frank M. Kiarze, 
Executive Secretary. 


1118 NLRB 1481. 
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General Counsel’s Exhibit 2 


Srrevation 


Subject to the approval of the Trial Examiner, rr = 
HEREBY STIPULATED AND AGREED by and between the General 
Counsel for the National Labor Relations Board, the attor- 
neys for the charging party, and the attorneys for the 
respondents herein, that the testimony adduced, the mo- 
tions made and the arguments of counsel thereon, at the 
hearing before Honorable Frederick ‘vP. Bryan, District 
Judge of the United States District Court, Southern Dis- 
trict of New York, in connection with a petition for an 
injunction under Section 10(j) of the National Labor Rela- 
tions. Act, as amended, in Charles T. Douds, ete., versus 
International Longshoremen’s Association, et al., Civil No. 
115-17, as evidenced by the stenographer’s minutes: of the 
Southern District Court. Reporters, pages 1 through 589, 
shall constitate testimony, motions. and argument before 
the Trial Examiner and the National Labor Relations 
Board in these proceedings with the same force and effect 
as if the witnesses personally appeared.and: gave such tes- 
timony herein, and as if the same motions and arguments 
were made herein. Said testimony shall be understood to 
include, also, all the letters, documents and papers intro- 
duced as exhibits and the stipulations and concessions of 
fact made at said hearing. All of the testimony shall be 
deemed to be presented herein, subject to the same objec- 
tions as to materiality, relevance and competency or other 
objection as were made at the said District Court hearing, 
and shall be subject to rulings thereon by the Trial Ex- 
aminer with appropriate exceptions to the party whose 
objection has been overruled. Objections made by the Gen- 
eral Counsel at the said District Court hearing shall be 
deemed, for the purposes of this proceeding, to have also 
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been made by the attorneys for the charging party, and an 
exception to any adverse ruling shall be reserved to them. 


Ir 18 FURTHEE STIPULATED AND AGREED that provision may 
be made for designating the exhibits, introduced at the 
District Court hearing, by number and letter in this case 
in such a manner that ready reference and comparison may 
be made. 


In connection with the offer in evidence at the said 
District Court hearing, on behalf of the respondents, of 
the transcript of testimony in New York Shipping Asso- 
ciation, Inc., et al., Case No. 2-RC-8388, relating to a cer- 
tain bargaining history, it is stipulated and agreed that 
the physical transcript of such testimony, respondents’ ex- 
hibits for identification, f, g, and h, need not be tendered 
but that, if determined by the Trial Examiner to be admis- 
sible, reference may be made by the Trial Examiner to the 


transcript now in the National Labor Relations Board files, 
with an appropriate exception to the General Counsel for 
the National Labor Relations Board and the attorneys for 
the charging party. 


Nothing herein contained shall be deemed to foreclose 
any party from the privilege of objecting to the receipt 
in evidence of any of the foregoing testimony, including 
the exhibits, stipulations, or concessions of fact, on any 
ground whatsoever, nor to foreclose any party from adduc- 
ing additional testimony if it is deemed desirable by such 
party, or from presenting further argument on objections 
to admissibility, and on motions made before the said 
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United States District Court, or from presenting further 
motions. 


InreenationaL LonesHoREMEN’s Associ- 
tion, InpErenpenT, Wui1uM V. Brapzey, 
its President and Parricx J. Connoy, its 
Executive Vice-President and Chairman of 
its Wage Scale Committee, Atlantic Coast 
District 
By Warpman & Warpman 
Waldman & Waldman 
Attorneys for Respondents 


New Yorr Surrrive Association, Inc. and 
its Employer-Members 
By Lorenz, Forx & Guxpnso 
Lorenz, Finn & Giardino 
Attorneys for Charging Party 


Spxey Danretson 
Sidney Danielson 
Counsel for the General Counsel 
National Labor Relations Board 
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Stenographic Portions of Testimony Before Judge 
Frederick vP. Bryan of the United States District 
Court for the Southern District of New York in Civil 
Action No. 115-17 (Douds, etc. v. International Long- 
shoremen’s Association, Independent, et al.), Marked 
General Counsel’s Exhibits 3 Through 3-D 


[1] New York, November 28, 1956, 
2 P.M. 
Appearances: 
Joserx I. Nacuman, Esq., Smyexy Danrztson, Esq., and 
Joun J. Cunzo, Esq., Attorneys for Petitioner. 


[2] Warpmax & Watpman, Esqs., Attorneys for Re- 
spondents; Louis WatpMaw Esq., Szymour WALD- 
man, Esq., and Marrrx Marxson, Esq., of Counsel. 


Lonenz, Fixn & Grarprno, Esqs., Attorneys for New 


York Shipping Association; AuFRep Giazprno, Esq., 
and C. P. Lamsos, Esq., of Counsel. 


Pav, W. Wutusms, Esq., United States Attorney, 
Representing Director, Federal Mediation & Con- 
ciliation Service, By Toomas B. Gucueist, Esq., 
Assistant United States Attorney. 


[95] Mr. Waldman: Subject to the same conference 
as we have had, the respondents request the plaintiffs to 
stipulate that a representation petition was filed with the 
National Labor Relations Board by an organization called 
the International Brotherhood of Longshoremen, AFL, on 
July 31, 1956; that the Board ordered a hearing on that 
petition; that after the hearing the Board ordered an 
election to be held on October 17, 1956; that the result of 
the election was that the International Longshoremen’s 
Association, Independent, won by a substantial majority, 
the vote being 11,827 to 7,428 for the IBL; that under the 
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rules of the Board, five days are allowed for filing objec- 
tions with the Board against certifying the winner in a 
representation election; that in this election, under the 
rules, the Board couldn’t and didn’t certify the respondent 
as the representative of the employees in the port of New 
York until October 25, 1956, and that the certificate in 
question is dated October 25, 1956, and was mailed to 
Waldman & Waldman, counsel for the respondent, on 
October 25, 1956. 

Mr. Nachman: That is not an issue. 

The Court: That does not obviate the introduction in 
evidence of either the certificate [96] itself or the ruling 
of the Board, the findings of the Board, which resulted 
in that certificate. 

Mr. Waldman: That’s right, your Honor. We ask 
a stipulation with respect to the dates. 

Mr. Nachman: So stipulated. 


[98] Arexanper P. Cxoptn, called as a witness, being 
first duly sworn, testified as follows: 


Direct examination by Mr. Nachman: 


[99] Q. You have stated your full name? A. Alex- 
ander P. Chopin. 

Q. With whom are you connected, what firm? A. New 
York Shipping Association, Inc. 

‘Q. In what capacity? A. I am the chairman of the New 
York Shipping Association. 

Q. How long have you been connected with the New 
York Shipping Association? A. Approximately four years. 

Q. What is the New York Shipping Association, what 
is it composed of? A. The New York Shipping Associa- 
tion is composed of about 178 members of American and 
foreign flag steamship companies and contracting [100] 
stevedores and other employers of waterfront labor. 
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Q. How many of those members are steamship com- 
panies as such? <A. 67. 

Q. And the remaining roughly 100 are engaged in what 
business? A. They are either contracting stevedores or 
employers of other waterfront labor, such as carpenters, 
port watchmen, other groups. 

Q. What is the function of the New York Shipping 
Association; for what purpose does it exist? A. Its pri- 
mary function is a labor relations function in the sense that 
the New York Shipping Association negotiates the existing 
contracts with the International Longshoremen’s Associa- 
tion, the various agreements that we have with the unions. 

Q. Does the Shipping Association as such enter into 
any contract with the Longshoremen’s Association? A. 
Yes, it does. 

Q. On its own behalf or on behalf of its members? <A. 
It does so on behalf of its members. 

[101] Q. That is, the members who employ personnel 
belonging to the International Longshoremen’s Associa- 
tion? A. That’s correct. 

Q. Prior to September 30, 1956, have there been in effect 
a contract or has there been in effect a contract between the 
New York Shipping Association on behalf of its members 
and the ILA? A. Yes. 

Q. That contract was executed when? A. I don’t recall 
the exact day it was executed. I think it was executed 
some time finally in February, 1954, perhaps, it was a 
two-year contract dating back. 

Q. A two-year contract. What was the expiration date? 
A. The expiration date was September 30, 1956. 

Q. Prior to the expiration or prior to September 30, 
had you had any communication with the ILA with respect 
to negotiations for a renewal contract? A. Yes, we did, 
to the extent that we were ready to begin negotiations 
early this year, August [102] 1st, as a matter of fact, in 
order to avoid deadline bargaining and being pressed for 
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time as had happened in the past, and we agreed we would 
meet on August Ist. 
e e e 

[107] Q. My question, Mr. Chopin, is when did you 
first meet for the purpose of negotiations with the ILA? 
A. On August ist. 

Q. At that time were you presented with proposals by 
the ILA, or their proposals for a new contract? A. In 
part, yes. We received a list of demands which were not 
complete. They did not take care of all of the local items - 
applicable to the port of New York alone but referred to 
a number of items which the union wanted to discuss on 
@ national bargaining basis only. 

Q. Mr. Chopin, I show you a mimeographed document 
which bears a date August 1, 1956, and ask you if you 
can tell us what that is, please? A. This is the document 
I received on August 1st from the [LA—that our Confer- 
ence Committee received in session with them. 

Q. Does that contain the demands which were then 
made? [108] A. That is correct. 


Mr. Nachman: We offer that in evidence, your 
Honor, as Petitioner’s Exhibit 1. 

Mr. Waldman: No objection, except subject to 
the blanket objection. 

The Court: It will be received in evidence. 

(Petitioner’s Exhibit 1 received in evidence.) 

& e e@ 

[113] The Court: Now, can you remember, Mr. 
Chopin, who said what at that conference? 

The Witness: Yes, at that particular conference 
I can remember. One conversation was Mr. Con- 
nolly, for example, in submitting this document, 
noted that it was the first time, as he put it, that in 
negotiations they had asked for national bargaining 
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to the extent of Brownsville, Texas, to Portland, 
Maine, and I recall that because he said, ‘‘This is a 
first time for both of us, the first time for you sitting 
as chairman in negotiating, and the first time for 
me [114] in negotiating an industry-wide bargain.” 

The Court: That was said by Mr. Connolly or 
Mr. Gleason, which? 

The Witness: Mr. Connolly. 

The Court: And then what did you say, in sub- 
stance? 

The Witness: In substance, we said we would 
receive all their demands, but I noted that they had 
departed from the usual procedure by having this 
preamble at the top, and I had not read it until that 
day, but I read at the top that it included from 
Brownsville, Texas, to Portland, Maine. 


[116] Q. At this meeting of August 2nd, were the pro- 
posals contained in Exhibit 1 again the subject of discus- 
sion? A. Yes, they were. 

Q. What did you state to the group assembled with 
respect to those proposals? A. I read a prepared state- 
ment on behalf of the Conference Committee outlining the 
reasons we could not go into so-called national bargaining, 
industry-wide bargaining. I pointed out that our asso- 
ciation and its corporate structure was such that we could 
only represent our membership— 

[117] Q. And by “our:membership,’’ what do you mean? 
A. The roster of our members, 167 members who are mem- 
bers of the New York Shipping Association, some of whom 
do not do business in other ports, and that nothing that 
we could agree on could be legally binding on anyone else 
in any other port, and that the-unity necessary for the time 
allowed in consummating such an agreement was such that 
it would be improbable because of the varying conditions 
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in the various ports to button up an agreement within a 
time. I believe a written statement of that is available, 
as a matter of fact. 

Q. I want to ask you first, what statements, if any, were 
made by either Mr. Bradley, Mr. Connolly, or Mr. Gleason 
in response to your statement which you have just set 
forth? 


[118] A. Well, I recall Mr. Gleason and Mr. Bradley talk- 
ing on the subject of industry-wide bargaining as some- 
thing that they had—I don’t recall which one of the two 
said this, but that they had committed themselves to their 
membership at a convention that they had decided this 
year they were going to go for national bargaining, and 
that the men expected it and that they were going to press 
for industry-wide bargaining from Portland, Maine, to 


Brownsville, Texas. 


[119] Mr. Chopin, we were discussing this meeting of 
August 2nd, you were telling us what occurred there. You 
mentioned also in connection with the meeting of August 1st 
that the document which is in evidence as Exhibit 1, the 
demands that you referred to, did not contain all of the 
union demands. 

Was that the fact, that that was not all of the union 
demands discussed at the meeting of August 2nd? A. It 
was. 

Q. Who made the statement? A. I did. 

Q. To whom did you address it? A. I addressed it to 
the ILA representatives, to Packy Connolly, as the spokes- 
man for the Wage Scale Committee. 

Q. What did you tell him? A. I noted that they were 
only specific demands, I think some 15 items, and those 
items that they wanted to bargain on a national basis, and 
I asked that they submit all their other items to the Con- 
ference Committee. 
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[120] Q. Was there any reply— A. I asked them to 
submit all their items as. quickly as possible. 

Q. Was any reply made to that, and, if so, tell us who 
made it and what was said? A. It was pointed out— 


The Court: Not it was pointed out; who said 
what, if you will, please. 


A. At that meeting Mr. Connelly pointed out that those 
were the demands that they had in there thus far, that they 
wanted to discuss those first on an industry-wide basis, 
and that the others would be forthcoming at a later time 
when we agreed on the industry-wide basis. 

Q. Do I understand correctly that his statement was 
that he would represent or submit the additional ones when 
the ones referred to in Exhibit 1 had been ironed out and 
agreed upon? A. That is correct.- 


[121] Q. At the conclusion of your meeting of August 
2nd that you just referred to, did you have occasion to 
write Mr. Connelly a letter? A. I did. 

Q. I show you what purports to be a file copy of a let- 
ter dated August 2nd, 1956, and ask if you can tell us 
what that is, please (handing to witness) ? 


The Court: Not the substance of it, Mr. Witness, 
just was it a letter addressed to Mr. Connolly. 


A. It was. 
Q. By whom? Who was the author of the letter? A. 


I was. 
Q. You dispatched that to Mr. Connelly, did you? 
[122] A. The same day, by registered mail. 


Mr. Nachman: We offer this as Petitioner’s 
Exhibit 2. 
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Mr. Waldman: No objection, your Honor, sub- 
ject to the general objection. 

The Court: We will take it, so there will be no 
necessity to repeat each time, that everything until 
further notice is taken subject to your general ob- 
jection. 

Mr. Waldman: Yes. I might have an objection 
because originals are not produced, and I want to 
indicate to the Court that I do not raise any objec- 
tion on that ground. 

The Court: I understand. 


(Petitioner’s Exhibit 2 received in evidence.) 
2 e e 


[123] Q. Did you receive any response from Mr. Con- 
nolly with respect to the letter which is in evidence as Pe- 
titioner’s Exhibit 2? A. Yes, I'think it was on August 9th 


that I received a telegram from Mr. Connolly. 

Q. I show you a telegram here which is dated August 
9, 1956, addressed to you and signed by Patrick J. Con- 
nolly. Is that the telegram that you referred to? A. This 
is the telegram. 


Mr. Nachman: We offer that in evidence as Pe- 
titioner’s Exhibit 3, your Honor, and again we ask 
leave to withdraw the original and substitute a copy. 

The Court: You may. It will be received. 


(Petitioner’s Exhibit 3 received in evidence.) 
o e S 


[124] Q. I show you a carbon copy of a Western Union 
telegram form which bears the date August 13, 1956, and 
ask you to tell us what that is, please (handing to witness) ? 
A. This was in reply to the aforementioned telegram from 
Mr. Connolly, in which again in substance I asked for the 
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rest of the ILA proposals in all classifications of labor for 
the port of greater New York as rapidly as possible. I also 
plaeed fall responsibility for refusal to bargain on the 
union: 


The Court: We will strike that last. The tele- 
gram speaks for itself. 

Mr. Nachman: ° We offer that as Petitioner’s 
Exhibit 4 and again ask leave to substitute a copy. 

The Court: You may. It will be received. 


(Petitioner’s Exhibit 4 received in evidence.) 


Q. I show you an original letter addressed to the New 
York Shipping Association on the stationery of the Inter- 
national Longshoremen’s Association, dated August 23, 
1956, and signed William V. Bradley. Did [125] you re- 
ceive that letter (handing to witness)? A. Yes, I did. 


Mr. Nachman: We offer that in evidence and 
again ask leave to substitute a copy. 
The Court: It will ‘be received on that basis. 


(Petitioner’s Exhibit 5 received in evidence.) 


Q. Did you reply to the letter which is in evidence as 
Petitioner’s Exhibit 5% A. I did. 

Q. I show you a carbon..copy of a letter addressed to 
Captain William V. Bradley, dated August 27, 1956, and 
ask you if that is your reply? A. It is. 


Mr. Nachman: We offer that in evidence as Pe- 
titioner’s Exhibit 6, and again ask leave to with- 
draw the original and substitute a copy. 

The Court: It may be received on that basis. 


(Petitioner’s Exhibit 6 received in evidence.) 
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Q. Did you have any further meetings with representa- 
tives of the Association and of the ILA? A. Oh, yes, quite 
a few more. 

[126] Q. You told us the last one was August 2nd. 
When was the next one? A. I think the next one was—I 
don’t recall the exact date now. I have a list of dates of 
meetings, if I may refer to them. 


Mr. Nachman: I take it the witness may refer 
to memoranda which he made at the time. 


A. These are dates of meetings, I can’t remember each 
successive date, there were so many of them. 


The Court: The witness may refresh his recol- 
lection from notes of that kind. 


A. September 4th was the next one. 

Q. Who was present on behalf of the Association? A. 
Our Conference Committee. 

Q. Were you present? <A. Yes. 

Q. Who was present on behalf of the ILA? <A. Again, 
there were over a hundred representatives, among whom 
were, to the best of my recollection, Mr. Connolly, Mr. Glea- 
son, Mr. Bradley, Mr. Fields, President of the District 
Council. There were many others, too. 


The Court: Was Mr. Connolly the Chairman of 
the union negotiating committee? 
[127] The Witness: Yes, your Honor. 


Q. Can you tell us, please, at approximately what hour 
of the day that meeting convened? A. As I recall—this is 
the September 4th meeting? 

Q. Yes. A. I think it was around two o’clock or there- 
abouts. That was a very short meeting. It didn’t last 
more than ten minutes. 
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Q. It lasted only about ten minutes? A. That is about 


Q. What were the circumstances under which the meet- 
ing terminated?. A. Well, it was a very quick meeting. The 
question then came up on this industry-wide bargaining 
and I— 

Q. Who raised the question? A. The question was first 
raised by Mr. Connolly as the spokesman for the group. 

Q: What did Mr. Connolly say about it? A. He wanted 
to know our position ‘on it, which I again suggested that we 
had already made that clear to them, and whereupon it was 
Mr. Gleason who said, ‘‘Well; we want to know right now 
what your answer is [128] on this position.”’ 

Q. Did you state your answer? A. We did. 

Q. What was your answer? A. My answer was that 
the Conference Committee had already read to them the 
statement which I referred to before, and that the Confer- 
ence Committee had not altered its position on industry- 
wide bargaining, and that broke up the meeting. 

Q. What if anything did Mr. Connolly say about it? 
A. It was then Mr. Gleason who took over at that point 
and pointed out that ‘“We want your answer now,’’ and 
they got their answer, whereupon the delegates themselves 
started walking out and the meeting ended on that note. 


[129] When did you meet again? A.I believe that was 
October 22. 

Q. Was that arranged by mutual agreement to meet 
at that time? A. Yes. We’ notify one another, Mr. Con- 
nolly or I get in touch with one another about the meeting 
date. I think the election period intervened then, and that 
was the reason why there had been no meeting between 
September 4th and October 22nd. 
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[130] Q. Did the subject of so-called national bargain- 
ing or industry-wide bargaining come up at that meeting? 
A. Yes, it did. 

Q. Who raised it? A. Many of the spokesmen from the 
ILA raised it at that time. I brought up one question that 
there were pickets downstairs who carried placards [131] 
saying, ‘‘We demand national bargaining,’’ and I raised 
that with Captain Bradley. 

At that time Mr. Connolly presented us with six items. 
They had reduced their original requests from 15 items 
to six items that they were insistent to talk about, to talk 
only about six items on a national bargaining basis. 

Q. Can you tell us what those six items were? A. Yes. 
They were wages, welfare, limited sling load, the eight- 
hour day guarantee, seniority and possibly pensions, I don’t 
recall now the sixth one. 

Q. Did the subject of holidays come up? A. And paid 
holidays, that is correct. I think perhaps pensions was 
not in there, because it does not come in our contract this 


The Court: Let me see if I have those. 

You say those six demands were wages, welfare, 
limited sling load, eight-hour day guarantee, paid 
holidays, and what else? 

The Witness: And seniority. 


A. (Continuing) At that point Mr. Connolly pointed out 
that they wanted to discuss those six items on a national 
ining basis. 

[132] Q. What about the remaining items? A. No, they 
were not prepared to discuss that. I may have to strike 
part of what I said before. I don’t think we yet had the 
other items. It occurs to me now that we didn’t. I don’t 
know just when all the local items were given to us. I 
have forgotten what date now. 
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(133] Q. Did Mr. Connolly make any statement to you 
with respect to the course of negotiations with respect to 
those six items, as to what precedence they would have? 
A. Oh, yes, as I indicated before, they said they were here 
to diseuss those six items that particular day, and that 
would be on a national bargaining basis. I explained again 
what our position was, it hasn’t changed, and of course 
at that time Captain Bradley and Mr. Gleason picked it up 
from there and made some statements. Mr. Bradley 
pointed out that they were there to protect their union, 
again reiterated the fact that at the convention they had 
elected to proceed on. this national bargaining basis, were 
insisting on it, that that is what the men wanted and that 
is what they were going to get. 

He made references to the fact that if Bridges has it, 
why don’t we have it. He said if there is any loophole or 
the likelihood of [134] another election, that we wanted to 
plug it up, because industry-wide bargaining would give 
them that protection. He was followed by Mr. Gleason, 
who wanted to get again a flat answer from us, and that 
they were not going to discuss anything further with us 
unless we agreed to industry-wide bargaining. 

As a matter of fact, at that time it was suggested that 
we would discuss it again, but Mr. Gleason demanded to 
know immediately, as he put it, ‘‘We want to know now, yes 
or no, this is it, and that is that,’’ as Mr. Gleason said. 

Whereupon, they wanted to know immediately on this 
position whether or not we were going to go along with 
them on the industry-wide bargaining on these’ points. 
Our Conference Committee caucused and we went inside 
into my own adjoining office in caucus, and within a short 
time returned to the ILA and told them that our Conference 
Committee had unanimously reaffirmed its previous deci- 
sion. We explained that our membership on several: oc- 
casions had declared that they were unalterably opposed 
to going along on national bargaining, and we so informed 
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the union, and Mr. Bradley then said [135] there was no 
sense having any other meetings. We broke up on that 
note. 
® e e 
Q. Was there any statement made there with respect to 
the possibility of a strike? A. Yes, there was. 

Q. Who made the statement? A. Mr. Bradley. 

Q. What was his statement? A. Mr. Bradley said— 
well, he didn’t want to do this, but that as long as we felt 
that way about it that he was going to instruct the repre- 
sentatives from the other ports to go home, and that they 
would strike because of our refusal, that that was a strike 
issue with them, and because of our refusal to go along 
with this national bargaining issue, that he was going to 
instruct them that that would be the basis for [136] strike 
action. 

s a e 

[138] The Court: Let me get it straight here. 
As I understand it, and, Mr. Waldman, there is no 
disagreement on these facts, the contract expired on 
September 30, there was an extension of that con- 
tract and, as I understand it from the proceedings 
this morning, there were two successive extensions? 

Mr. Waldman: Right. 

The Court: Which were identical and which car- 
ried the date of the contract forward until Novem- 
ber 15 when the extension agreement expired? 

Mr. Waldman: That’s right, sir. 


By Mr. Nachman: 


Q. Now, you told us about the breaking up of the meet- 
ing of October 22. When was your next meeting? A. Our 
next meeting then was under the aegis of the Mediation 
Service, which stepped in at that time, and I think that was 
October 25. That was not—well, that was a joint meeting, 
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but we met only with the mediators and then we met again 
[139] with the union on the next day, October 26. 

Q. So your next meeting with representatives of the 
union was on October 26% A. October 26, that is correct. 

Q. Were you present at the meeting of October 26th? 
A. Yes, sir. 

Q. Your committee with you? A. Yes, sir. 

Q. Who was present on behalf of the ILA? A. Mr. 
Connolly, Mr. Gleason. I don’t recall whether Mr. Brad- 
ley was at that particular meeting. 

Q. What subjects were discussed at that meeting of 
October 26% A. Well, there other subjects were discussed. 
The question of national bargaining also came in, but it 
was there that we went through—now, that may be the date 
that we are looking for and the date of getting all their 
demands, if that was the date—I am not sure—but, at any 
rate, in going over the DLA demands, the question of in- 
dustry-wide bargaining came up because the preamble 
again contained ‘From Brownsville, Texas to Portland, 
Maine.”’ 

) e s 

[141] Q. I show you a document here dated August 27, 
1956, and ask you are those the subsequent demands that 
were submitted by the ILA? A. That’s right. 

Q. Did you receive them on or about the date indicated 
there? <A. Yes. 

e e e 

[143] Q. Let us see if we can do it this way: 

There was 8 meeting on the 26th, and when was the 
next meeting after that? A. The 29th. 

[144] Q. And when was the next meeting after that? 
A. The 30th. 

~ Q. And when was the next meeting after that? A. The 


Q. And after that? A. After that was November 7. 
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[148] Q. Mr. Witness, we were first talking about the 
meeting of October 26th. Will you tell us, in so far as 
you remember, what, if anything, was said by you or your 
representatives, whom you will identify, and what, if any- 
thing, was said by Mr. Connolly, Mr. Bradley or Mr. Glea- 
son with respect to the subject of nation-wide bargaining? 
A. All right. I will start with the 26th. That’s right, I 
think I have already indicated that, as it states here— 

Q. No, not as it states there. The question is whether 
your recollection is refreshed, and if, with that before you, 
your recollection is refreshed, Mr. Witness, you may then 
testify as to what your present recollection is. A. Yes, 
it was at that meeting that the union—Mr. Connolly stated 
that they were prepared to discuss the aforementioned 
items on the national scale mentioned before, the big 
items— 

[149] Q. That is, the six items? A. Yes, sir, and also 


prepared to discuss the local items affecting the Port of 
New York. 

Q. That was at the meeting of the 26th? A. That is 
correct. 


[150] Q. Now we come then to the meeting of October 
29. Were you present? A. Yes, I was present. 


[156] Q. What was said either by you or your repre- 
sentatives of the ILA or their representatives with respect 
to meeting at a future date? A. Well, as I recall it, that 
afternoon on the 31st we met first with the union and then 
later by ourselves. During the meeting with the union we 
again went through quite a discussion on some of the 
various items in the contract, and then at a later time— 
oh, also Mr. Connolly said, ‘‘What have you done about 
our 11 points?’’ 
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At another meeting prior to that they had listed 11 
points, and in those 11 points they reiterated—wait a 
minute. Strike that. The 11 points I think came later. 

I guess, as far as I can recall, there was just general 
discussion and negotiations, and then they wanted counter- 
proposals from us. I believe it was Mr. Young of our 
Conference Committee who stood up at that time and said, 
‘Look, we have been [157] trying to get to work on your 
proposals. We got them at a late date. We were delayed 
for a long time because of the failure of having received 
the Port of New York local proposals from the ILA and 
what we needed was some time and there wasn’t any time 
to prepare our replies.’’ 

Whereupon Mr. Waldman suggested a caucus. We had 
@ caucus and then we came back, Mr. Waldman had a pro- 
posal to make, which, as I recall, included the setting up 
of some five sub-committees to work out conditions where 
we appeared to be in some area of agreement. Those com- 
mittees involved safety, seniority, grievance machinery, the 
question of clinics—that is four. Isn’t itt—and hiring 
practices, and with a view that we would then report back 
with counterproposals—I don’t recall now whether it was 
one week or ten days. I think it was within one week, that 
an extension would be granted, and we accepted without 
caucus and thereby the extension was granted. 

[158] Q. Extension of what? A. The extension of the 
contract—the extension to November 15th. 

Q. I see. Did you fix a date for future meetings? <A. 
Well, it was within a week, so that it was—I think that 
was on a Wednesday and I think we met again—we said 
within a week and we met a week later. 

Q. Can you fix for us the dates of your next meetings? 
A. Oh, yes, that’s right, a week. The next one was held 
on November 7th. 

Q. And when was the next one after that? A. The next 
one was November 8th and the 9th and then the 10th and 
11th and 12th. 
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Q. Now referring to the meetings of November 7th, 
8th and 9th, I think we can group together what happened 
there. 

You spent your time and what did you discuss? A. 
Between the 31st and the 7th, of course, we considered all 
of the ILA’s port of New York proposals, and then re- 
turned with our package offer, which was.a copy of our 
program for three years [159] of industrial peace, of 
which we submitted 100 copies to the union on November 
7th. 

Then the 7th, 8th and 9th were taken up in the discus- 
sion of our proposals, that is, our offer. 


[162] Q. So those three days you were discussing your 
package? A. That’s correct. 

Q. Was anything else discussed in those three days, as 
you recall? A. No. The question of national bargaining 


didn’t come up in those three days. 
e e s 


[169] Q. Now, following November 9th, when did you 
next meet with the Union, or did the Association next meet 
with the Union? A. That was the next day, November 10th. 

Q. Can you tell us who were present at the meeting of 
November 10th? First to start, were you present? A. Yes, 
I was. 

Q. Were the members of your Committee with you? 
A. Yes. 

Q. Who was present on behalf of the respondent Union, 
if anyone? A. Well, again, a large committee, and Mr. 
Bradley, Mr. Gleason, Mr. Connolly. 

Q. All three of those were present? [170] A. Yes. 

Q. Now, what was the order of business at the start of 
that meeting? How did the meeting open? What was 
discussed? A. Well, at that meeting the DLA went to their 
demands and started discussing those one by one. 
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[170] Q. Now, you say he started to discuss those par- 
agraph by paragraph. A. Yes. 

Q. Then what happened? A. Well, the first item, of 
course, was the preamble, and he wanted to now why we 
had not given them national bargaining as called for in 
the preamble; and I told him we had already made our 
position clear on that, and we proceeded to other [171] 
items. 

Q. Can you give us any approximation of the amount of 
time that was spent in discussing that preamble? A. 
Well, there was considerable time on the national bargain- 
ing issue. 

Q. Can you give us an approximation? Would it be 
thirty minutes, an hour, two hours? A. Oh, I would say— 
well, by Mr. Connolly I would say perhaps 15 minutes and 
I a few minutes on that, but it touched off a debate be- 
tween Mr. Waldman and Mr. Giardino on the subject of 
national bargaining, at which time Mr. Waldman— 

Q. May I interrupt you a minute? You indicate now 
that Mr. Waldman was also present? A. Yes, he was. 

Q. Mr. Waldman is counsel for the Union, is that right? 
A. That is correct. 

Q. Now, in order that the record may be clear, which 
Mr. Waldman areyou speaking of? A. Mr. Louis Waldman. 

Q. You started to tell us what Mr. Waldman said. Will 
you continue, please? [172] A. Well, Mr. Waldman made 
quite a lengthy statement. He called attention to the fact 
that the Union had a right to fight for national bargain- 
ing; he said that they intended to pursue it; he used the 
words ‘‘it was not frivolous but very real’’; he said that 
it was a very vital issue to the ILA, and that, as he put 
it, he likened the situation to a couple of ships in sight of 
one another, and said ‘“We don’t want to have a collision.’’ 

As I recall, he said, ‘“We don’t want a collision, and 
you cannot choke it off. It is a very real and vital issue.”? 
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Q. How long did that meeting of November 10th last 
all together? A. I don’t recall in time, Mr. Nachman. Mr. 
Waldman’s dissertation I think lasted about half an hour. 

Q. Now, did you meet on November 11th and 12th? A. 
Yes, we did. We continued to go down the ILA demands— 


The Court: Excuse me, Mr. Nachman. 

On November 10th, the meeting of November 
10th, when the discussion of national bargaining was 
concluded, did you then proceed to discuss other 
[173] questions, or was national bargaining the ex- 
clusive subject of that meeting? 


A. I think that was at the end of the meeting, and I do 
not think that we got into—as best as I can remember, we 
did not get into the other items one by one until the next 
day. 

The Court: Thank you. 


Q. Those were the meetings of November lith and 
12th? A. 11th and 12th, yes, sir. 

Q. This is the meeting of November lith and 12th? 
A. Yes, sir. 

Q. At these meetings do you recall any mention of na- 
tional bargaining discussed between the parties? A. No, 
I don’t recall. I think we just—Mr. Connolly went through 
item by item and asked us what about this, and so on, but 
the question of national bargaining did not come up. 

Q. Item by item of what? A. Those demands of Au- 
gust 27th. That is their full set of demands. 

Q. When did you meet again after November 12th, 
when was the next meeting? A. I think it was November 
14th. 

e e s 

[175] Q. What subjects were discussed at the first or 
the afternoon session of November 14th? A. At the after- 
noon session Mr. Seymour Waldman outlined seven major 
items, one of which was national bargaining. 
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Q. Can you name those seven items for us? <A. Yes. 
They were the 8-hour day, limited sling load; the question 
of clinics; the question of wages, welfare and I believe 
seniority. He listed those items as what they wanted to 
take up. 

Q. You have named six, as I count them. What was 
the seventh? A.I just don’t recall. 

Q. Was it national bargaining? A. Yes, that was No. 
2 on their list. 

Q. No. 2 on the list? A. That is correct. Wages was 
first. 

Q. What statements were made then with respect to the 
issue of national bargaining? 


The Court: And by whom. 


A. Mr. Seymour Waldman approached the problem on that 
day from a different angle. He outlined national bargain- 


ing as a demand by the ILA that they would aim [176] at 
those members, employer members of the New York Ship- 
ping Association having business in other ports; that they 
would bargain on a national basis for those members on 
those items. 

Q. I am not sure that I quite understand what you 
mean. Would you explain that? A. There was a different 
angle. Prior to that the ILA demanded national bargain- 
ing of the association but I think— 

Q. You mean the Association as a representative of 
employers in the other ports? A. That is correct. We, of 
course, as I said before, had taken a stand unalterably op- 
posed, our membership and conference had. 


Mr. Waldman: I can’t hear. 
The Court: Try to keep your voice up. 
The Witness: I will. 


A. (Continuing) Mr. Giardino had pointed out at that 
meeting that the Association would not bargain for the 
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other ports; that some of our members, for example, may 
not have business in the other ports, and also that there 
were non-members of our Association, or rather there were 
people doing business in other ports who were not even 
members of our Association. [177] Mr. Seymour Waldman 
explained that their position was to ask for national bar- 
gaining, or rather industrywide bargaining, as he put it, 
to be made only to those members of our Association who 
did business in other ports. 

Q. In other words, the contract negotiated here would 
bind them with respect to their operations in other ports, 
is that what I am to understand? A. That is right. 

Q. Was any agreement reached on that subject? A. No. 

Q. What was the position of the Association with re- 
spect to it as stated at the meeting? A. Mr. Giardino re- 
iterated that it could not be done. I did, too, on many 
occasions. I also asked at that afternoon meeting that on 
those seven items that we get written demands, I recall 
that, that particular day. Mr. Giardino had summed them 
up as given to us, as given by the ILA. I think the ILA 
worked the whole day before in preparing and they had 
not yet gotten— 


Mr. Waldman: I move to strike that. 
The Court: That motion is granted, Mr. Wald- 
man. 


Q. That is the end of your statement, is it? [178] A. 
No. We asked for the written demands and they said we 
understood the seven items as they had been repeated by 
Mr. Giardino and that they would discuss them on that 
basis. 
Q. I think you said you met again on the evening of 
the 14th. A. Yes, there was another session, a later ses- 
sion after recess. 
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Q. Was there any change as to who was present at that 
meeting? A. Yes, Mr. Louis Waldman then was present. 

Q. In the evening meeting? A. I believe that is No- 
vember 14th, yes, in the evening. 

Q. How about Captain Bradley, was he present? A. 
Mr. Bradley was present. 

Q. In the evening? <A. Yes, he was, because I recall 
he made a statement that evening. 


The Court: Was Mr. Connolly there too and 
Mr. Gleason? 

The Witness: Yes, Mr. Gleason was there and 
Mr. Connolly was there. 


Q. Was the subject of industrywide bargaining [179] 
or national bargaining, as referred to, discussed at that 
meeting? A. Yes, it was. 

Q. How did it come about? A. We were discussing— 
let me think. I know how it came about. 

We had been discussing item by item of the ILA de- 
mands, those dated August 27th, and the ILA had been 
asking for our reaction, a position on all of those demands, 
and at that time Mr. Bradley made a statement that we 
had not given them, as he put it, and he said, ‘‘that you 
didn’t give us national bargaining and you know we need 
it.?” 

Q. Did he make any explanation as to the statement 
‘‘you know we need it’’, any amplification given on that? 
A. I don’t recall him saying it at that particular meeting. 

Q. Do you know what he meant? A. Yes. 

Q. What did he mean, as you understood? 


Mr. Waldman: I object. 
The Court: Your objection is sustained. Mr. 
Waldman. 
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Q. Had you ever been told by any official of the [180] 
ILA as to what they meant by national bargaining or in- 
dustrywide bargaining? A. Do you mean how it would be 
applied? 

Q. Yes, or what they meant by it. A. At the first 
meeting, the meeting of August 2nd, it was clearly pointed 
out by Captain Bradley that if there was any loopholes 
in it, for the protection of the ILA against another elec- 
tion, that they were going to see to it that they plugged 
up those loopholes and protect their union by having indus- 
trywide bargaining on a national basis, which he said 
would be a greater protection for them. 

Q. Is that all the discussion on the 14th with respect 
to the issue of national bargaining? A. As far as— 


Mr. Waldman: I object. The previous question 
had to do with discussion on August 2nd. Counsel’s 
question says is that all the discussion that took 
place on the 14th. 

The Court: Reframe the question. I think it 
is quite clear. 


Q. I am referring to the period of November 14th, or 
the two meetings, afternoon and evening. Have you re- 
lated all the discussion at these meetings with [181] re- 
spect to the subject of national bargaining, to the best of 
your recollection? A. One more thing I remember, Cap- 
tain Bradley always asked the New York Shipping As- 
sociation to reconsider its position on that national bar- 
gaining. That is all I remember. 

Q. Now, when did you meet again with representatives 
of the Union? A. I think that was on— 

Q. Let me put it this way: Did you have a meeting 
on November 15th? A. Yes. Yes, we did. 
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[184] Q. What issues were discussed at that first ses- 
sion on November 15th? A. The issues discussed were an 
outline by Mr. Waldman of eleven points which he listed, 
and now that I recall those eleven points I think—I will 
have to change my testimony, if I may, when I said the 
seven major items. I think national bargaining there was 
number one, but I do remember now that on the eleven 
points national bargaining was number two. That was the 
one that was number two. I don’t think it much matters. 

Q. Can you name those eleven points now? You have 
named number two. A. There were eleven items that they 
—that the ILA had and there were some nine items which 
referred to our package offer which they had accepted. 

Q. Which you say they had or had not? A. Which they 
had accepted out of our package proposal beforementioned. 
The eleven items were, perhaps not in order, but wages, 
industrywide bargaining, as outlined, as Mr. Waldman put 
it, the previous day by Mr. Seymour Waldman. Then 
there [185] was limited sling load, the 8-hour day, clinic, 
seniority. 

Let’s see: There was seniority, sling load, 8-hour day, 
clinic, wages, welfare, paid holidays. How many is that? 


The Court: That makes eight, according to me. 
Mr. Nachman: I counted eight. 


A. There were three others. It is very difficult now to 
remember. 


Mr. Nachman: I think, if I may point out, your 
Honor, if the witness has any notes he may refer 
to them. 

The Court: The witness may use notes to re- 
fresh his recollection in this case. 


Q. If you have any notes there you may use them to 
refresh your recollection. A. Yes. Wages, industrywide 
bargaining, clinics, paid holiday, vacation—oh, yes. 


83 
Alexander P. Chopin—for Petitioner—Direct 


Q. What was that? <A. The third week vacation, ex- 
tended vacation, seniority, welfare, 8-hour day, limited 
sling load. Oh, hiring foreman—the selection of a hiring 
foreman language, spelling out a particular section where 
the Union wanted him chosen from. And 21c of our con- 
tract, which is part of the grievance [186] procedure which 
they wanted as written by the Union. 

Q. Those were the eleven items presented by the Union? 
A. Yes. 

Q. What were the nine items which the employers had 
presented and to which the Union had agreed? A. Well, 
they had agreed on what we had granted, which included 
the check-off system, Good Friday, changes in penalty 
rates, as we had—I have here on page 10, but it applied 
to certain penalty rates which we had; safety program, 
agreed upon in principle; provision of shelters, adequate 
shelters under certain circumstances; of a survey by a 
joint committee on pay differentials. In the ILA’s orig- 
inal demands they had asked for a differential pay for 
certain categories of waterfront labor and we had offered 
that a survey be made of the entire industry with a view 
to seeing what various categories could possibly achieve 
a@ wage differential. 

Then the strengthening of the shop steward system was 
another one. . 

Those are all that I remember. 


The Court: That is seven, as I count them. 


Q. Do you have the other two in your notes? [187] A. 
No, I guess I don’t. There is something here that I have— 
oh, yes, clothing—there was a question of rain gear like 
rubber boots for men under certain conditions. That was 
another one that we had offered. 

Q. That is No. 8. The ninth one, I take it, you don’t 
recall? A. I just don’t recall at this time. 
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Q. With reference to the item of national bargaining 
that you mentioned, what was discussed at that meeting 
with respect to that issue? A. I don’t recall any inter- 
change of conversation on that other than when Mr. Wald- 
man outlined the eleven points he said that—oh, I think 
Mr. Connolly, one of the two, said that in preparing, in 
going ahead with these eleven points they were withdrawing 
some other demand that they had made, but that these were 
the points that they wanted agreement on, including, of 
course, the industrywide bargaining, but I don’t recall in 
that afternoon session any extended discussion on that par- 
ticular thing. 

Q. In the afternoon session of the 15th have you named 
the persons who were present then? Did I understand you 
to say that the same people— A. I think that was the 
afternoon, what I [188] have just discussed now. 

Q. In the evening session— A. In the evening session— 
well, that, of course, was the night of the termination of 
the extension that had been granted by the Union of the 
agreement, and there were some lengthy speeches made by 
Mr. Waldman and Mr. Bradley. 

Q. Can you sum up for us in a few words what was 
said in the course of those speeches? A. Well, I know— 
I know that just around about 10.30, I know this because 
Captain Bradley announced that he was going on the air 
at 11 o’clock to call a strike at all ports from Portland, 
Maine, to Hampshire Road, declared a lot of ships would 
sail, that he didn’t want a strike, that he was forced into 
it because we had not gone along with their demands, and 
he did that later that evening— 

Q. Well, on the morning of the 16th did the persons 
employed by the members of the New York Shipping Asso- 
ciation work-at the docks here in New York, the Port of 
New York? A. No. Beginning early in the evening I got 
a call from the Grace Line that pickets were already ap- 
pearing even before negotiations had ended that [189] 
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evening. By 9.30 I was called to say that men were stop- 
ping work at the Grace Line pier. 


Mr. Waldman: I object to any conversation as 
between any Grace Line representatives and this 
witness and I move that the answer be stricken. 

The Court: The answer will be stricken, Mr. 
Waldman, but there isn’t any question about the 
fact that a strike occurred on the 16th. 

Mr. Waldman: No question about that. 

The Court: I will strike out the last portion of 
the answer, but I think that it can be conceded that 
a strike was called as of midnight on the 15th, which 
then became effective. 

Mr. Waldman: No question about it. 

The Court: All right. 


Q. That strike, Mr. Chopin, continued until the tempo- 


rary restraining order was issued by this Court on No- 
vember 23rd? A. Yes. I forgot to mention— 


Mr. Waldman: I would like to correct counsel, 
if I may, just in the interest of accuracy. It was 
continued until the temporary restraining order 
under the Taft-Hartley proceeding was granted on 
November 24th. 

[190] Mr. Nachman: That is the one I was re- 
ferring to, November 24th. 

The Court: Let the record show that it is under- 
stood by all parties that the strike was commenced 
as of midnight on November 15th, continued until 
the temporary restraining order was issued in the 
so-called Taft-Hartley proceeding on November 24th. 

Mr. Waldman: That is right. 


Q. Now, Mr. Chopin, on the morning of November 16th 
did you attend a meeting in the office of the Mayor of the 
City of New York? A. I did. 

es 
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[191] Q. And what occurred at that meeting, what was 
the subject of discussion? A. Well, the Mayor, of course, 
opened up to say if he could be of any assistance to get the 
parties together. The strike was in progress, of course. 
‘And we had a considerable discussion. Most of the time 
that was taken up was on the question of industrywide bar- 


gaining. 

Q. Let me ask you this: Did the Mayor invite the 
parties to state their respective positions? A. Yes, he did. 
He also urged them to continue negotiations. He said he 
hoped that we would continue negotiations and I told him 
that there never had been any intention to do otherwise on 
our part, that negotiations were still in progress when the 
strike was called. 

Q. Who made the statement or position on behalf of 
the ILA? A. Both Mr. Waldman and Mr. Bradley. 

Q. Will you tell us, please, what Mr. Waldman said and 
then what Mr. Bradley said, join the two together if it is 
more convenient for you. 


Mr. Waldman: No, I think the proper way 
would be to state what he said. 

[192] The Court: Let us hear what each one 
said, if you can remember in substance what their 
respective remarks were. 


A. Well, Mr. Bradley discussed the fact that the ILA had 
been maligned; that they had been twice through an elec- 
tion, and that they wanted to protect their Union; that he 
had not wanted to call a strike but that the men themselves 
had ruled that unless we got what he terms our just rights 
from the employers, there was no alternative but this 
strike. 

We discussed the several subjects. As I say, Mr. Brad- 
ley, he spoke on several subjects at various intervals, and 
so did Mr. Waldman. . 
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We discussed the subject of limited sling loads. We dis- 
cussed the 8-hour day. And we discussed at great length 
the question of industrywide bargaining. 

On industrywide bargaining Mr. Waldman pointed out 
that it was a key issue, that if we could—if we could come 
to agreement on that, that we were not too far apart on the 
other items, but, as a matter of fact, he said that if we 
could—oh, also he outlined why they wanted industrywide 
bargaining. 

[193] We discussed at some length the two-year and 
three-year contract, and the question of what protection 
the Union would have with a three-year contract vis-a-vis 
the two-year contract; that there was no guarantee, for 
example, that at the end of two years the IBL would not 
file another election. And it was explained that there could, 
or possibly could not be some recognition by the NLEB on. 
the trend in three-year contracts, as I recall it. And that 
if they could come to agreement on that, on the industry-| 
wide bargaining, all the other things, as he said, would fall 
into place very quickly. 

I said that, as I recall it, I said that was a little too 
glib; it wasn’t quite that easy and that—oh, I explained 
all our reasons why the New York Shipping Association 
could not and would not enter into national bargaining, 
and during that discussion Mr. Waldman at considerable 
length pointed out that it had been a pattern on wages, for 
example, and, as he put it, other items too, that the other 
ports—at least in the Atlantic Coast area—had followed 
New York’s lead in the establishment of the wage pattern. 

During that discussion I asked him what he [194] meant 
by wages only, since they had mentioned other items that 
would be applicable to the entire Atlantic and Gulf Coasts. 
And we discussed the possibility of Hampton Roads to 
Baltimore, Maine, at which time Mr. Waldman said, ‘‘Well, 
give us something in that direction, perhaps we will meet 
you at Hampton Roads.”’ I think that is the best I can 
recollect of what he said there. 
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Mr. Barnett also representing the Association pointed 
out how it was impossible for our Association to grant in- 
dustrywide bargaining. He cited a case of his own where, 
for example, the Barber Steamship Line, of which he was 
chairman of the board, acts as agents in other ports for 
other principals, so that as an agent he could not find other 
principals in other parts to any industrywide bargaining. 

Two, for example, might go along on a certain item, and 
the other four might not, and he could not speak for all the 
people that he represented in other ports, of steamship 
companies who were not necessarily members of the New 
York Shipping Association. 

[195] Q. Is that to the best of your recollection the 
substance of the discussion between the parties in the 
Mayor’s officet A. Yes, it was a long discussion on in- 
dustry-wide bargaining mostly geared that if we could get 
over that hurdle the rest, as Mr. Waldman said, would fall 
into place. 

Q. Did you have any farther meetings with the union 
subsequent to November 16% A. Yes, I believe we had a 
meeting that same afternoon. November 15—no, Novem- 
ber 16 is the Mayor’s office. Yes, we went from there back 
to the Mediation Service office where we had a meeting with 
the ILA that afternoon. 

® 


_ The Court: May I ask you this to clarify a bit, 
Mr. Chopin. Were the meetings that you referred to 
since October 26th held in the offices of the Federal 
Mediation Service? 

{196] The Witness: Yes, they were. 
The Court: All of them? 
The Witness: All of them. 


Q. Let’s get back and get these dates down. What date 
after November 16 did you meet with the union? Give us 
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a list of those dates, please. That is, meetings with the 
union I am referring to. A. Yes. We met that afternoon, 
the 16th, and also the next day, the 17th. 

Q. Anything subsequent to that? A. You mean what 
happened on those— 

Q. I am asking did you have any meetings subsequent 
to the 17th with the union? A. Yes, we did. We had one 
on the 19th. 

Q. All those again occurred at the office of the Federal 
Mediation Service? A. Yes, sir. 


[198] Q. On the 17th what subjects were discussed? 
A. Yes, that day I remember. That was just prior—yes, 
on the 17th Mr. Waldman outlined what our proposals 
meant, concerning the 11 items that we discussed before 
and he went down each one. First Mr. Giardino went 
through our proposals and our reactions to those 11 items, 
right down the line. 

The ILA had been pressing us for our thoughts and 
answer to their 11 points. Mr. Connolly had been doing 
that. Then Mr. Waldman went through the 11 items to see 
that he clearly understood what Mr. Giardino had outlined 
as to what our package was in [199] terms of those 11 
points. Mr. Waldman did take up the question of national 
bargaining. In fact, that is the last item Mr. Waldman 
mentioned in going through the points. I think I made a 
note at the time although it was No. 2 on the list, he re- 
served that for the last item. There again, he and Mr. 
Giardino had a lively debate on national bargaining and 
Mr. Giardino explained again why the Association would 
not go along on national bargaining. At the very end of 
that session Mr. James Young, a member of our Confer- 
ence Committee, asked a question of Mr. Waldman to clarify 
the national bargaining issue. 

The question as I recall it was in the nature of trying 
to get exactly from Mr. Waldman where would industry- 
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wide bargaining fit in, even if we resolve all the other is- 
sues. Mr. Waldman replied even if we do come to agree- 
ment on all the issues, that the question of industry-wide 
bargaining was still something that would have to be con- 
sidered. I think that was the end of this particular meet- 
ing. 

e o es 


[200] Cross-examination by Mr. Louts Waldman: 


[204] Q. Therefore, now that we have it finally, the 
demands of the ILA containing some 52 modifications or 
proposed modifications of the contract, Petitioner’s Ex- 
hibit 7, was in fact delivered to you on August 27, 1956? 
A. That appears to be correct. 

e e 


e 

[208] Q. When do you say the employers’ proposed 
changes were served on the union? A. I don’t recall the 
exact date, but I have it in my notes, if I may. 

[209] Q. Please refer to anything you have. A. Our 
proposals to the union, that is, our first set of demands, 
not the so-called package proposal which was submitted 
later, but our first set of demands were given to you on 
October 29. 

s s eo 

[229] Q. Now, on October 25th at no time at the sug- 
gestion of the Federal Mediation Service did the twain meet, 
that is, nobody got together at a joint session? A. That 
is correct. 

Q. But there were sessions, however, where the Federal 
Mediators met separately with your Conference Committee 
and separately with the Wage Scale Conference Committee, 
as you are informed? A. Yes, sir. 


[232] Q. Now, then, commencing October 25th did there 
come a time when Mr. Moore entered your conference room 
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and reported to you in words or substnce the following, 

that the Union would be reluctant to give up on the scope 

of the unit because they considered it a negotiable item? 
Do you remember him reporting to that effect? 


The Witness: May I ask your Honor if I have 
to answer that? I think that the mediators, what 
they tell you in the privacy of mediation, I would 
prefer not to disclose their methods or their confer- 
ences with us unless you direct me to do 0. 

The Court: Do you want to be heard on that, 
Mr. Nachman? 

Mr. Nachman: No, sir. 

The Court: On that question, Mr. Chopin, the 
Court will have to direct you to answer the question. 
I would say to Mr. Waldman that on questions of 
this character obviously there are limits and I am 
sure that Mr. Waldman will not go beyond the lim- 
its of the specific questions which are at issue in this 
proceeding. 

Mr. Waldman: No question about it. 


Q. What is your answer? [232a] A. May I have the 
question again? 


(Question read.) 


A. Yes, sir. 

[233] Q. This message was given to you after Mr. 
Moore emerged from the conference with the union dele- 
gates assembled? A. Yes, sir. 


The Court: Let’s see if we can’t fix the date 
of that. 

Mr. Waldman: October 25th. 

The Court: Is this on October 25th? 

The Witness: Yes, sir. 
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Q. You understood, did you not, that when Mr. Moore 
reported to you that the scope of the unit would be a nego- 
tiable item, he was referring to industrywide or national 
bargaining, is that right? A. Yes, sir. 


[241] Q. Does that refresh your recollection that we 
agreed at that session on October 26th that you were to 
furnish the union with your demands on October 29th? 
A. You are right. 

Q. Are the demands referred to in that sentence and 
in your present testimony Respondents’ Exhibit B, that 
particular document which you identified this morning as 
the document you supplied us on October 29th? A. Yes, 
sir. 
Q. Following this agreement, did you not on both sides 
also agree that you would proceed to take up the union’s 
demands as contained in Petitioner’s Exhibit 7, dated Au- 
gust 27, 1956, item by item? A. Yes. 

Q. Did you then proceed to take up—when I say you 
I mean the entire conference—the union demands item 
by item? A. Yes, sir. 

e s 

[243] Q. Was anything said that night by anyone on 
the union side concerning this industrywide bargaining 
from Portland, Maine, to Brownsville, Texas, do you re- 
member? A. This is October— 

Q. October 26th, the very first joint session under the 
auspices or presided over by the Federal mediators? A. 
Yes, Mr. Connolly made it very clear that they wanted to 
bargain on the issues on an industrywide basis. 

Q. Was anything else said that you recall? 


The Court: Let him finish. 
Mr. Waldman: I am sorry. 
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[244] A. I replied that we had already made our position 
clear on that and would not do that. 

Q. That is all that was said on that point? A. Well, I 
recall Mr. Connolly dwelled on it at greater length, that 
is, that they were here for, to discuss these items, on an 
industrywide basis. 

Q. Which items were those? A. He differentiated if 
there were some local items, that did not apply, that they 
would also be considered. But in general he opened the 
meeting, said we are for industrywide bargaining. 

Q. You say that he opened the meeting with these 
words. Are you quoting him now? A. At the beginning of 
the session I think he was the first speaker on this subject. 

Q. Are you pretending now to tell the Court those are 
the words used by Mr. Connolly when he opened the meet- 
ing? A. Words to that effect. 

Q. Didn’t he in fact say that we are here to open the 
discussions on all items in our demands, as well as any 
demands that you may have? A. Yes. 

Q. So that he opened the conference on the note [245] 
that the union is ready to discuss the demands they pre- 
sented as well as the demands which he wanted you to 
present, is that right? A. Yes, I know because I recall 
saying that we were delighted at last to get down to the 
port of New York. 

Q. That is right. So that the conference opened on 
the note where both of you were delighted, where both of 
you were going to discuss all of the demands, isn’t that 
right? A. Once we got over the other hurdle. 

Q. Will you please answer my question? Didn’t the 
conference open on the note where you expressed delight 
and Mr. Connolly expressed agreement that you are there 
to discuss all the demands presented by the union and 
such demands as the employers would present? A. No, 
because as we went item by item, as we indicated a mo- 
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ment ago, the preamble of course was the first item and 
that touched off industrywide bargaining and then we 
proceeded to other matters. 

Q. In the natare of the location, item by item, you nat- 
urally had to start with industrywide bargaining, didn’t 
you? <A. Yes, sir. 

[246] Q. So that if you were agreed earlier in the ses- 
sion, after you cleared out the question as to when you 
would serve the demands on the union, that he would take 
up the union demands item by item, the first item would 
naturally present itself on the demands, wouldn’t it? A. 
That is correct. 

Q. That is the reason why you started with industry- 
wide bargaining, wasn’t it? A. All I know is that is how 
it started. 

Q. Look at it, Mr. Chopin, and tell the Court whether 
looking at these demands it doesn’t appear as the very 
first, at the very top? A. It is the top item. 

Q. That is the reason you began with that demand? A. 
In discussing item by item that was the reason. 


[252] Q. Now then, on October 29th do you recall that 
the session was called, the joint session was called, for 1 
p. m. in the same place and under the same— A. You say 
1 p.m.? I don’t know the time. But I— 

Q. Look at your notes if you want to, I have no ob- 
jection. A. I have no time on this. 

Q. Upon the assembly of both sides at 1 p. m. you 
distributed, did you not, Respondents’ Exhibit B, that is, 
the employers’ demands, among the officers and delegates 
of the Wage Scale Conference Committee? 


Mr. Nachman: Jast one minute. If your Honor 
please, the question is perfectly all right except that 
it assumes that it was 1 p. m. and nobody has tes- 
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tified to that here yet. I don’t think it is too ma- 
terial— 
The Court: All right, in the afternoon. 


Q. In the afternoon. A. Yes, we distributed those, or 
rather, we gave a package of them to the ILA at the head 
table. 

Q. For distribution? A. Yes, sir. 

[253] Q. After that act was finished at this conference, 
did you then proceed to continue exploring the union’s de- 
mands as they appear on Petitioner’s Exhibit 7, item by 
item? A. Yes, sir. 

Q. Do you recall that? A. Yes. 

Q. And that process was continued as to each item for 
the rest of that session? A. Yes, sir. 

Q. Now, the afternoon session of October 29th ad- 
journed at about 5:30, did it not? A.I don’t recall. 

Q. You don’t recall? If I told you that it did you 
would not contradict me, that the session continued until 
5:30, would you? Your recollection is not to the contrary, 
is it? A. No. 

Q. We had a full afternoon session? A. Yes, I will 
take your word for it, Mr. Waldman. 

Q. Well— A. I am sorry, I don’t have the time here. 

Q. Now, sir, at that session of the entire [254] after- 
noon the items that were discussed by both sides, that is, 
the delegates of both sides, as well as the co-chairman, 
were items that began at 1 and 2 on Petitioner’s Exhibit 
7—have you got Petitioner’s Exhibit 7 before you? A. 
Yes, sir. 

Q. Will you please look at them? A. Oh, no, I haven’t 
got that one. 

Q. Take a look at my copy. A. I don’t know where 
we began because I don’t know where we left off the day 
before, but we kept going through one after the other in 
sequence. 
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Q. In sequence? <A. Yes, sir. 

Q. Now then, the entire afternoon, in going through 
in sequence the items on Petitioner’s Exhibit 7, the union’s 
demands, no industrywide bargaining was involved at all 
in that session, was there? A. No, sir. 


Mr. Waldman: 


[265] It is stipulated, subject to correction as 
heretofore indicated, that the following schedule as 
to joint sessions between the ILA Wage Scale Con- 
ference Committee and the Conference Committee 
of the New York Shipping Association, held at the 
Federal Building, 341 Ninth Avenue, commencing 
from the date of October 26th to October 30th is as 
indicated by the witness in the testimony this af- 
ternoon. 

From October 30, 1956, to and through Wednes- 
day, November 31, 1956, the schedule of such joint 
sessions at such place are as follows— 

The Court: I don’t think, Mr. Waldman, you 
necessarily have to read that into the record. Why 
can’t you mark that as an exhibit? 

Mr. Waldman: In that case we would have no 
copy, and I should like to type it and offer it. But 
I can read it. 

The Court: All right, then you might have [266] 
a typed copy for the Court’s own guidance when you 
get a chance to have it typed. 

Mr. Waldman: If possible, may the record show 
that they met on Tuesday, October 30, 1956, from 2 
P. M. to 5:30 P. M., on or about in each case. 

The Court: I won’t hold anybody to the minutes. 

Mr. Waldman: Wednesday, October 31, 1956, 
two sessions, one from 11 A. M. to 12:30 P.M. The 
other from 3:30 P. M. to 6:30 P. M. 

November Sth, Thursday, 2 P. M. to 5:30 P. M. 
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Friday, November 9th, 2 P. M. to 6 P. M. 

Saturday, November 10th, two sessions. 10:30 
A. M. to1 P. M. and 2:15 P. M. to 4 P. M. 

Sunday, November 11th, two sessions. The first 
from 11 A. M. to 1:30 P. M. The second session we 
are not clear as to the hours. Some session in the 
afternoon. 

Monday, November 12th, 2:30 P. M. to 6 P. M., 
and 8 P. M. to 12 midnight. 

Tuesday, November 13th, two sessions. From 
11 A. M. to 8 P. M. with a recess for lunch. 

Wednesday, November 14th, 10:30 A. M. to 12:30 
P. M. and 8 P. M. to 11 P. M. 

[267] Thursday, November 15th, 2 P. M. to 3 
P. M. and 4:30 P. M. to 6 P. M. and 9:30 P. M. to 
2A.M. 

November 16th, a session at Mayor Wagner’s of- 
fice at City Hall, 11 A. M.to1P.M. At the Federal 
Building aforesaid, a session from 2:30 P. M. to 
5:45 P. M. 

Saturday, November 17th, 2 P. M. to 3:30 P. M. 

Monday, November 19th, 3 P. M. to 5:30 P. M. 

Tuesday, November 20th, 2:30 P. M. with the 
mediator attending separate sessions. 

Mr. Nachman: That was not a joint session for 
the rest of the afternoon. 

Mr. Waldman: Wednesday, November 21st, 2:30 
to 6:30 P. M. with mediators attending both sessions 
but separate. 

The Court: Separate sessions. 

Mr. Waldman: And 9 P. M. November 22nd, 2 
A. M., separate sessions with the mediators attend- 
ing all alternatively both. 

Mr. Nachman: On your schedule on November 
20th and 21st, there were no joint sessions? 
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Mr. Waldman: I can’t say they were not joint 
sessions. The two sessions were going on [268] 
simultaneously with the mediators going from one 
assembly room to the other one. 

The Court: There was no meeting together at 
that time? 

Mr. Waldman: That is right. 

The Court: Mr. Chopin has a comment and so 
that Mr. Waldman won’t be embarrassed by asking 
a leading question, I will say what did you want to 
comment on? 

The Witness: Just for the sake of accuracy, 
I think Mr. Waldman’s list gave the date of No- 
vember 13th. I think that is an error because you 
met that day by yourself, Mr. Waldman but we had 
no meeting on the 13th. We went from the 12th to 
the 14th, but you needed a day in between, where you 
worked on some counter proposals. 

Mr. Waldman: May I look at my notes again? 

The Court: Yor may indeed. 

Mr. Waldman: Mr. Chopin is correct on that 
and we can correct the schedule accordingly. 

The Court: The schedule is deemed corrected 


accordingly. 
By Mr. Waldman: 


Q. Mr. Chopin, coming to the session on [269] Tuesday, 
October 30th, at that session did the union ask the em- 
ployers, did they not, to explain some of its proposals 
which it served on the union the day before, denominated 
here Respondents’ Exhibit B; that is, the October 29th 
employer’s demands. Do you recall that? A. No, Mr. 
Waldman. I think on that date we tried to explain our 
demands. I think that was the date where you said ‘‘We 
will remain mute.’? Maybe that will key the item. 
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[272] Q. Coming to October 31st, October 31st was 
the last day, was it not, when the extension agreement which 
had been made on September 30th was now to expire, at 
midnight, do you recall that? A. Yes, sir. 


The Court: That was the first extension? 
Mr. Waldman: Yes. 


Q. As of midnight, barring anything that might hap- 
pen, a strike might have occurred, is that right, [273] if 
there was no extension? There was no contract as of 
midnight and a strike might have occurred? A. It might 
have. 

Q. During that day, there were several joint sessions, 
weren’t there, and several separate sessions? Do you re- 
call? A. Yes. 

Q. Do you recall, sir, that after one of the joint ses- 
sions in the afternoon, I requested a recess so that we can 
caucus, the union delegates will, about 3 P. M. and I asked 
your conference be good enough to allow us to caucus, that 
we may come up with something by way of a change? A. 
You did that immediately after Mr. Young had outlined the 
need for time. 

Q. Not yet. I am talking about an afternoon session at 
3 P. M. 

Do you remember at about 3 P. M. we suggested a sep- 
arate session of the union delegates so that we might dis- 
cuss something to be presented to you? Do you remember 
that? A. I think, Mr. Waldman, when you asked for a 
recess and a caucus, when we resumed that you had your 
points, your five committees and there was no [274] farther 
break-off. 

Q. Let me get very briefly the picture of that session 
for the Court. 

There were several joint sessions that day and separate 
sessions, is that right? A. Yes, sir. 
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Q. There came a time late in the afternoon when at a 
joint session, I made a statement concerning some matter 
that you were presenting, that time was precious, that 
the contract is expiring midnight, that it was obvious there 
was a division in the ranks in both committees. And that 
when Mr. Young rose, Mr. James Young in your ranks 
and he asked for the floor and do you remember Mr. Young 
saying, in words or in substance, ‘Yes, you are right, Mr. 
Waldman, there is some division. We need time to give 
you an intelligent and adequate answer to your demands.’’ 

Do you remember him saying in substance that? Al 
remember the latter part. 

Q. Do you remember my asking him, ‘‘Mr. Young, how 
much time do you need??? A. Yes, sir. 

Q. Do you remember him saying that if you give [275] 
us one week to November 7th or 8th, we will give you an 
answer to your demands, item by item? Do you remember 
that? A. Yes, sir. 

Q. Do you remember that I then suggested that you 
leave us alone for a few minutes for a caucus? <A. Yes, 
sir. 
Q. Do you remember that your delegation withdrew 
and our delegation remained in the larger assembly room? 
A. Yes, sir. 

Q. Then within a matter of half hour, we again as- 
sembled in joint session, do you remember that? A. I think 
it was a little more than a half hour. 

Q. Maybe an hour? A. Yes, sir. 

Q. When we resumed at the joint session, did the follow- 
ing take place: That I stated to the joint conference the 
necessity of extending the contract and not having any 
break midnight. The wisdom of having such continuance of 
negotiations and to that end, the union Wage Scale Con- 
ference Committee authorized me to present the following 
five-point program: 
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1. That the present agreement, referring to the agree- 
ment which expired September 30th and its extension [276] 
to October 31st, midnight, be extended to November 15, 
1956, midnight. 


2. That the employers be given the time they asked to 
prepare its counter proposal to the union demands and to 
answer the union until November 7th, as requested by 
Mr. Young. 


3. That following the receipt of the written counter pro- 
posal from the employers, the joint conference come into 
session within one day. 


4. That the joint conference at this session, the session 
of October 31st, agree and name five sub-committees, each 
committee to consider the following subjects, items in the 
demand or cross-demand: ~A, seniority; B, safety condi- 
tion; C, hiring practices; D, clinics; EB, grievances. 

And that such committees shall consist of not less than 
five from each side and not more than seven from each 
side and they proceed to work immediately after our Oc- 
tober 31st session and bring in a report to the joint con- 
ference on November 8th, when the session is resumed. 

Do you remember my making that proposal? A. Yes, 
sir. 

Q. Do you remember that then you and Mr. Young [277] 
both indicated that you did not have to recess but that 
you would accept this five-point program? A. I recall 
indicating that. 

Q. Do you remember that immediately after this open 
acceptance it was unanimously approved by both sides at 
a joint session and that both sides then proceeded to name 
its members of the various committees, you reserving the 
right to fill in the names by the next morning? A. That 
is correct. 
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Q. Do you recall that then following this agreement on 
October 31st on the five-point program, that your counsel, 
Mr. Mayber and Mr. Giardino and I promptly worked out 
the extension agreement and it was signed then and there 
at about 6:30 P. M. or between 6:30 and 7? A. Yes, sir. 

Q. Then the session adjourned? <A. Yes, sir. 

Q. Following this session, sir, and before November 
8th, were the committees that I just outlined under the 
agreement of October 31st created by both sides in the 
numbers of five from each side? A. They were created but 
not in numbers of five [278] from each side. 


[279] Q. As a matter of fact, the committees were 
promptly called into session the following morning, at 
least some of the committees were, weren’t they? A. No, 
sir. 

Q. Was it the day after? A. Yes, some committees the 


day after and I think other committees two or three days 
later. 

Q. But as soon as the committees were organized, the 
committees began work jointly in tackling these five prob- 
lems, or at least four of them? A. Yes, sir. 

Q. One was awaiting the outcome of the seniority com- 
mittee’s work, isn’t that right? A. Yes, sir. 

Q. The hiring practice committee was awaiting the out- 
come of the work of the committee on seniority? A. They 
were awaiting the other committee, not the outcome. 

Q. In fact, you participated in some of the committees 
yourself, ex officio? [280] A. Yes, sir. 

Q. On the seniority committee I participated on behalf 
of the union by trying to give whatever legal aid I could to 
both sides, is that right? A. Yes, sir. 

Q. Mr. Giardino and Seymour M. Waldman worked 
jointly on the grievance committee in connection with the 
joint committee’s work there? A. Yes, sir. 
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Q. And the clinic committee worked jointly but separate 
from the other committees? A. Yes, sir. 

Q. The safety committee had several sessions and they 
prepared some tentative report but continued all through 
the negotiations to work as sub-committees in bargaining, 
is that right? A. Yes, sir. 

Q. As a matter of fact, the seniority committee, the 

grievance committee, the safety committee and the clinic 
committee continued working beyond November 8th at 
any part of the day not consumed by joint sessions, to the 
very last day of November 21, isn’t that right? A. No, 
sir. 
Q. When did they stop functioning? [281] A. Some 
stopped before that, others continued. The grievance ma- 
chinery continued. I think some reached impasses and 
no further meetings were held. 


[282] Q. Coming to the session of November 8th, that 
is Thursday, November 8th, that was the day when you 
presented your so-called package proposal, isn’t that right? 
A. I think I testified that we delivered our package pro- 
posal on November 7th but I am not sure. That could be 
an error. I thought it was on the 7th. It might have been 
on the 8th. 


[285] Q. In any event, the session on November 8th 
was consumed in an explanation by you of your counter 
proposal, reflected in the document Respondents’ Exhibit 
C, isn’t that correct? A. I am sorry, you said that I ex- 
plained this proposal on November 8th—did I lose you? 

Q. Whether at the session on November 8th it was 
consumed in a presentation by you and your associates. 
A. Yes, sir. 

Q. Of the document, your counter proposal, [286] re- 
flected in Respondents’ Exhibit C? A. Well, and the ques- 
tions asked on it by the union. 
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Q. Of course. No industry-wide bargaining was dis- 
cussed in your package, was it? A. No, sir. 


[288] Q. Coming to November 9th, at the session in 
the afternoon, is it not a fact that the entire session con- 
tinned with a resumption of discussions of your package 
proposal until 6 P. M.? A. I don’t know the time but that 
was on that day, that we continued to do it. 

Q. So that on November— A. We were questioned on 
our package offer. 

Q. At the fall session of November 9th as well as the 
session of November 8th they were concerned with a dis- 
cussion of the merits or demerits item by item of your 
cross-proposal? <A. Yes, sir. 


[292] Q. Mr. Chopin, I believe when we recessed yes- 


terday we were about to proceed with Saturday, November 
10, 1956, sessions. The morning session commenced, did 
it not, with a discussion of the tail end of your package 
proposal, isn’t that right? 


The Court: You are talking about what date? 
Mr. Waldman: Saturday, November 10. 


A. I don’t recall that. I think to the best of my recollec- 
tion, Mr. Waldman, it began with the ILA going back to 
their demands, wanting to know what we had done about 
those. 

Q. Well, I direct your attention to page 6 of your own 
affidavit. Please look at it. In paragraph 16, first sen- 
tence, doesn’t that refresh your recollection that before 
we went into any other subject we were completing a dis- 
cussion of your package proposal? A. That must have 
been of a very minor—evidently that is so—if there were 
any matters still to be cleared up— 
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[307] Q. I am merely trying to summarize your recol- 
lection as to what occurred at that morning session on No- 
vember 10. A. Yes. 

Q. The afternoon session continued with a discussion, 
did it not, of the items in the Union proposal of August 27 
which were not granted or touched on or discussed in your 
package proposal? A. Yes. 

Q. No industrywide bargaining was discussed in the 
afternoon session? A. Discussion of how our own package 
applied to those demands. 

Q. Certainly. Is it not a fact, Mr. Chopin, that after 
the morning session the Union side and your side continued 
discussing those demands of the ILA which were not either 
touched upon, granted or denied [308] Ms your package 
proposal? <A. Yes. 

Q. This went on— 


The Court: That is the August 27th demands? 
Mr. Waldman: That is right. 


Q. This went on in sequence again beginning with the 
top and exploring it to the end, is that right, sir? A. Yes, 
sir. 

Q. We come to the session of November 11 which was 
on a Sunday. 


Mr. Waldman: My schedule, your Honor, showed 
the session to have taken place in the morning but 
on verifying it with the New York Shipping Associ- 
ation data, it is indicated that it was an afternoon 
session, not a morning session. 

The Court: Were there two sessions? 

Mr. Waldman: No, one session, and it began 
at 2.30 p. m. and ended at 5.00 p. m. 

The Court: All right. 
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Q. Mr. Chopin, on Sunday, the 11th, do you recall the 
discussion of the entire session was taken up with the 
Union demand on money matters, that is, wages, welfare, 
clinics, contributions, differentials, [309] anything that 
had to do with money, all the demands having to do with 
money were taken up throughout the entire session. Do 
you remember that? A. Those matters came up. I don’t 
know whether they were the only ones, Mr. Waldman. 


[310] Q. With respect to this session on Monday, No- 
vember 12, the afternoon session which was from 2:30 
p. m. to 6:00 p. m. and the evening session which was from 
8:00 p. m. to 12 midnight, at those two sessions, the two 
bodies, your Conference Committee and the Wage Scale 
Conference Committee continued discussing the merits of 
the Union’s demands and the reasons why you couldn’t 
grant them, is that right? A. Yes, in general. Then 
we were discussing both demands, our package proposals 
were discussed. 

Q. As they bore on the Union demands, is that right? 


The Court: Was there anything about national 
bargaining on the 12th? 

The Witness: Not as such, no demand was made 
for industrywide bargaining. 


[311] Q. As a matter of fact, please turn to your affi- 
davit at page 8, paragraph 18, and I read to you the fol- 
lowing sentence from your affidavit: ‘“Meetings of Novem- 
ber 11 and 12, 1956.”? That is the title of it, isn’t it, para- 
graph 18? <A. Yes. 

Q. I direct your attention to this sentence, ‘‘No men- 
tion was made of the national bargaining issue on either 
of these two days.’’ 

Do you remember that? A. That is right, Mr. Waldman. 

e es e 
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[314] Q. On November 14, there were two sessions, were 
there not? 


Mr. Waldman: That is a stipulation, one in the 
morning from 10 to 12 p.m., and from 8 p.m. to 11 
p.m. 


Q. With respect to the morning session, do you recall 
that at the opening of the session, talking now only of the 
joint session, that Seymour M. Waldman, one of the counsel 
for the ILA Wage Scale Conference Committee, presented 
the ILA considerations of concessions or position that it 
was ready to present to the employers. Do you remember 
that? A. That is the seven major items? 

Q. I will give you the items in a moment, A. Yes. 


[316] Q. At any rate, Mr. Seymour Waldman on behalf 


of the Union, on November 14, from notes read an oral 
statement of the Union’s position with respect to its own 
demands to the employers? A. Yes. 

Q. I am going to read it to you from that statement 
and ask you whether you recall that statement to have 
been made. 

One, with respect to wages, Mr. Waldman explained 
that the Union was modifying its demand for 32 cents per 
hour to a demand for 16 cents per hour in the first year 
of the contract and 16 cents per hour in the second year 
of the contract? A. Yes. 

Q. Second, with respect to industrywide bargaining, 
Mr. Waldman said that he wants to make it abundantly 
clear that the demand of the Union was only with respect 
to employer members of the New York [316a] Shipping 
Association who would be asked to bargain on a limited 
number of issues, common to all ports, for all their em- 
ployees in ports where they do business between Portland, 
Maine, and Brownsville, Texas, for the six crafts involved? 
A. Yes. 
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[317] Q3. Mr. Waldman stated, did he not, that the 
Union modified its demands from 2 per cent of the pay roll 
contribution for clinics which included, of course, over- 
time and penalty rates and all, to a flat sum of 5 cents 
per man hour worked, the details for development of 
operation of the clinics to be left to a Joint Committee to 
be worked out even beyond the making of the contract? 
A. Yes. 

Q. You remember that, don’t you? A. Yes. 


Mr. Nachman: Excuse me, I didn’t hear the 
answer. 


The Witness: Yes. 
Mr. Waldman: The answer was yes. 


Q. Do you remember Mr. Waldman saying that with 
respect to holidays the Union was modifying its demand 
for 12 paid holidays in the contract to 6 paid holidays, to 


be written into the contract for the first year, and 6 paid 
holidays for the following year—6 additional paid holidays 
for the following year; do you recall that? A. Yes, with an 
addition of a more liberal interpretation of the eligibility. 

[318] Q. That is right? A. Yes. 

Q5. You are quite correct about that. With respect 
to vacations, did Mr. Waldman state that the Union modi- 
fied its demand for four weeks vacation and it is prepared 
to accept the employer’s offer of three weeks vacation, or 
the third week of vacations, using the same formula for 
eligibility as in the original ILA demand; do you remember 
that? A. Yes. 

Q6. With respect to welfare, didn’t Mr. Waldman state 
that the Union was ready to modify its original demand 
from 8 cents per man hour contribution to an acceptance 
of the offer of the employers in its package of 3 cents per 
hour, to be written into the contract; do you remember 
that? <A. Yes. 
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Q7. Did Mr. Waldman state that the Union was ready 
to modify its demand in the preamble to substitute the 
words ‘‘all ship’s stores’? for the words ‘‘wet and dry 
ship’s stores’’ as originally provided in the ILA demand? 
A. Yes. 

Q8. Did Mr. Waldman state that the Union was [319] 
withdrawing the ILA demand 2(C)— 


The Court: What is 2(C), Mr. Waldman? 

Mr. Waldman: I don’t know. I am only read- 
ing from notes. 

2(C), your Honor, in Petitioner’s Exhibit 7, 
was a demand by the Union that the second para- 
graph of the then current contract be amended to 
provide that the Union has to be consulted whether 
or not an emergency exists. 

The Court: All right. 

Mr. Waldman: And to leave the language of 
the old contract stand’ unamended. 


A. Yes. 

Q9. Did Mr. Waldman state to the conference that the 
ILA demand in 3(C) for triple time on Sundays and holi- 
days is withdrawn, leaving its demands for double time 
and all meal hours? A. Yes. 

Q10. Did Mr. Waldman state to the conference that 
the Union was ready to modify its demands with respect 
to differentials, reducing them as follows: 


As to hold men, 15 cents per hour; Mechanical opera- 
tors, 15 cents per hour; Foreman, 25 cents per hour, 
and that the [320] ILA withdraws its demands for 
differentials for men working below street level; 


Do you remember that? A. Yes. 
Q. Did you say yes? <A. Yes. 
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Q. Do you also remember Mr. Waldman stating: Item 
11, that the ILA demand for subdivision B for increase 
in differentials for penalty cargoes are reduced to a figure 
of 15 cents? A. Yes. 

Q. And that the ILA demand as to scrap mica dif- 
ferential is also reduced to 15 cents? A. Yes. 

Q. And that the ILA demand as to bags over a hun- 
dred pounds are also reduced to 15 cents? A. Yes. 

Q12. Did Mr. Waldman also report that with respect 
to ILA demand concerning paragraph 7 of the current 
contract, the contract that expired on September 30th, the 
section on foremen-stevedores to read as follows: 


<¢ AT] foremen-stevedores who hire the men shall 
be selected solely by the employer and [321] shall 
have two years’ experience in the section where he 
is to hire and shall be familiar with the men who 
shape in that section or for that specific pier. The 
term ‘section’ as used herein shall cover the fol- 
lowing: 

‘Brooklyn, Bush Terminal”’— 

The Court: Now, Mr. Waldman, do we have to 
have all this detail? Is that essential to you? 

Mr. Waldman: In order to show your Honor 
the concessions made. 

The Court: The point is, we know there were 
certain concessions made with respect to foremen- 
stevedore selection. Now, the extent of those is 
not going to affect me one way or the other. 

Mr. Waldman: All right, I will accept your 
Honor’s suggestion. 


By Mr. Waldman: 


Q. At any rate, certain changes were proposed and 
modifications with respect to the amendment of Section 7? 
A. Yes. 
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Q13. Did Mr. Waldman report that demand 8(E) in 
the ILA demands was being withdrawn? A. I don’t re- 
member what 8(E) is, Mr. Waldman. 

[322] Q. Isee. Well, let me refresh your recollection— 
A. There were only 11, Mr. Waldman; you say 13— 

Q. I am only asking for your recollection. If you don’t 
recall, you can say so. If you don’t recall anything about 
that— A. No, I don’t know what 8(E) is at the moment. 
There were 11 items. You said 13 now. 

Q. Did Mr. Waldman report that the ILA demand 9 
was being withdrawn? A. I don’t recall, Mr. Waldman. 


Mr. Waldman: Are you ready to stipulate on 
that, Mr. Nachman? 

Mr. Nachman: If you tell me what you want to 
stipulate. 

Mr. Waldman: May we have just one second to 
confer? 

The Court: Yes, by all means. 

(Mr. Waldman confers with Mr. Nachman off 
the record.) 

Mr. Waldman: All right, I will ask counsel to 
concede that ILA, as reported by Mr. Waldman, was 
prepared to withdraw its demand 9; that it was pre- 
pared to modify its demand concerning 20(B) of a 
change in language; that it was prepared to agree to 
the entire grievance article except for an amend- 
ment [323] it was proposing to 21(C); and that the 
ILA was prepared to withdraw its demand No. 23. 

Is it so stipulated? 

Mr. Nachman: So stipulated. 

The Court: All right, that will be considered 
as stipulated on the record. 


[325] Q. Now, on November 15th, Mr. Chopin, there 
were two sessions from 2 p.m. to 3 p.m.; from 4.30 to 6 p.m., 
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and from on or about 9.30—probably more close to 10, to 
2 am.; there were three sessions. Do you recall that? A. 
Not the time of the last one. 

Q. At any rate, that is stipulated, Mr. Chopin. The fig- 
ures agree on both sides. A. Yes. 

Q. Now, then, with respect to the first session, that ses- 
sion was devoted, was it not, to a discussion of the relative 
positions on the demands presented by the employers and 
on the demands presented by the Union the day before the 
modified demands, and there seemed to be total disagree- 
ment; wasn’t there? A. That is correct. 

Q. And the entire session was taken up to see whether 
there could be any area of agreement; am I [326] right 
about that? A. Yes. 

Q. And the disagreement was over sling loads, the 8- 
hour day, the wage item, the differential item and similar 
items in the Union demands? A. And industrywide bar- 


ing. 

Q. And industrywide bargaining was one of them. Iam 
not trying to minimize it; I am merely trying to state the 
fact; isn’t that right? A. Yes. 

Q. There was disagreement on all those issues? A. Yes. 

Q. Now, did there not come a time during the first ses- 
sion that day when the Union suggested that perhaps there 
ought to be a second look taken as to whether further con- 
cessions could not be made by one side or the other, and 
whether we could not possibly work out some agreement be- 
fore midnight. Midnight was the end of the contract. Do 
you recall that? A. Yes. 

Q. Now, do you recall that then there was a recess for 
a couple of hours, each side taking stock of its own position, 
and a joint session resumed at 4:30; do you recall that? 
[327] A. Yes. 

Q. Now, when the joint session resumed, do you recall 
that on behalf of the Union I made the following statement, 
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that because of the urgency of trying to reach an agreement 
the Wage Scale Conference Committee has considered cut- 
ting its demands to the bone in the hope that we can reach 
an agreement, and that after conscientious consideration of 
its position it suggested the following program to the em- 
ployers: 

That all the provisions of the present contract be agreed 
to by both sides except on the following issues to be worked 
out between then and midnight: 

1. An agreement on wages—and I analyzed in connec- 
tion with 1 that the position was that the Union stood at 
16-16, and the employers stood on 14-10, and 8, if a 3-year 
contract were granted; 

2. Industrywide bargaining as outlined by Seymour 
Waldman the day before; 

3. Clinics; 

Paid holidays; 


4, 
5. Vacations; 
6. Seniority; 


7. Welfare; 
[328] 8. The 8-hour day; 
9. Sling loads; 

10. Clarification of language in Section 7; 

11. The strengthening of the grievance procedure and 
the adoption of the ILA demand of a paragraph concerning 
21(C). 

Mr. Nachman: May we stipulate that where you 
refer to clarification of Section 7, that Section 7 re- 
lates to limitations on the employers’ right to hire 
foremen? 

Mr. Waldman: No, there is no limitation. It deals 
with the employers’ sole right to hire foremen, and 
the Union suggestion of clarifying the language. 

Mr. Nachman: May we so stipulate? 

Mr. Waldman: Yes. 
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The Court: There are 11 of these? 
Mr. Waldman: Yes. 

The Court: Do you recall that? 
The Witness: Yes. 


By Mr. Waldman: 


Q. Then didn’t I state further that with respect to the 
package proposal we are virtually in agreement either in its 
entirety or with some slight modifications on the following 
nine items: 

[329] 1. The check-off; 

2. That Good Friday be made a holiday in New York 
State as it exists in New Jersey; 

3. The changes in certain penalty rates the Union would 
accept suggestion in the package proposal of the employ- 
ers appearing at page 10; 

4. That with respect to additional three-penalty cargoes 
that we accept the employers’ position as set forth at page 
10; 

5. With respect to a safety code on the piers, that a 
joint committee continue its work even if necessary beyond 
the date of the contract to work out an adequate safety code 
for the port; : 

6. That suitable shelters for employees, as suggested 
by the employers at page 13 of its package, was acceptable; 

7. That protective clothing for employees in inclement 
weather; the Union will accept the employers’ proposal ; 

8. That a study be made by a joint committee concern- 
ing pay differentials, and as to that additional consideration 
has to be given by both sides as to the functions and scope 
of that committee; 

9. That the strengthening of the steward [330] system, 
as stated at page 18 of the employers’ proposal, was ac- 
ceptable. 

Do you recall that? A. Yes. All other items were re- 
jected, of course. 
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Q. And then did I also state that all other demands of 
its 52 demands in the Union proposal would be withdrawn 
if agreement could be made on the basis of these, what the 
Union called final modified proposal; do you recall that? 
A. Yes; but you rejected the other items in our package. 
You accepted 9, thereby rejecting the others. 

Q. That is right. I am glad you added that. 

And that was the decision on November 15th in the sec- 
ond session, is that right? A. Yes. 

Q. Thereafter were you informed that the Union dele- 
gates all had engagements to make reports to the member- 
ship at the various parts of the port and therefore there 
could be no meeting before 9.30? A. Yes. 

Q. And did your conference request that I, as counsel 
for the ILA Wage-Scale Conference Committee, stand by 
and be available to be questioned concerning this formula 
should the conference wish to question me, [331] in view 
of the fact that there was not sufficient time for you to ex- 
plore the depth or the breadth of either one of these de- 
mands? A. Our conference committee accepted your pro- 
posal to stand by, to elaborate. 

Q. It accepted my proposal, and I did stand by and I 
was called into your conference committee together with 
Seymour Waldman? <A. Yes. 

Q. And we exchanged some thoughts at that conference 
for about an hour? <A. Yes, sir. 

Q. We went into most of these items and we discussed 
them informally, is that right? A. Yes, for about a half 
an hour. 

Q. Now, at the session on November 15th, which lasted 
from on or about 10 to 2 a.m., do you recall what the dis- 
cussion concerned itself with? A. Yes, I do. 

Q. What was it? A. At that time we informed the Union 
that we could not go along on all of these demands, and it 
was during that time that we withdrew our own request for 
16 men on palletized cargo, and, of course, there [332] was 
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considerable discussion back and forth on all the issues, 
including industrywide bargaining. I think it was at that 
meeting that Captain Bradley said that—I believe that was 
the one where he made the remark he had been insulted. 

Was that the night? 

Q. No, he was insulted next day. A. Then I stand cor- 
rected. It was the next day? What date is this now? 

Q. This is November 15th. It was a very crucial day; 
don’t you recall that? A. This is the night of expiration. 

Q. That is exactly right. A. Yes, that was the night 
that we were apart and where Captain Bradley announced 
he was going on the air; that he was going to call a strike 
from Portland, Maine, to Hampton Roads. 

Q. Wasn’t that also the night where he devoted the en- 
tire session to a discussion of the Union’s proposal to see 
whether agreement could not be arrived at on that proposal 
after you withdrew the 16 menpalletized cargo demand? 
A. It was the night we were trying to narrow the gap, if we 
could, but the other problem was always [333] there, Mr. 
Waldman. We could not come to an agreement. 


Mr. Waldman: I move that that be stricken out, 
your Honor. 


Q. I did not ask you about the other problem or any- 
thing else. Please answer the question. 


The Court: The answer will stand. 


Q. Did we not devote the bulk of that session to a dis- 
cussion of the Union’s proposal made to you that afternoon 
as I have outlined it a little while ago? Just yesorno. A. 
Yes. 

Mr. Nachman: I think the witness intended to 
explain his answer, your Honor. He can’t confine 
him to a yes or no. 
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Mr. Waldman: My question was so framed as to 
lend itself to a yes or no answer, and the witness is 
volunteering comments. 

The Court: All right, we will get explanations, 
presumably, in due time. 

Proceed, Mr. Waldman. 


By Mr. Waldman: 


Q. Now, sometime during the night did a telegram 
reach the joint conference from the Mayor inviting both 
sides to a conference at his office at City Hall [334] at 11 
a.m. the following morning? A. Yes. 

Q. Now, on November 16th at 11 a.m. you testified that 
the New York Shipping Association and its employer mem- 
bers were represented at that conference by yourself and 
Mr. Barnett, the president of the New York Shipping Asso- 
ciation; is that right? A. Yes. 

Q. The Union was represented there by Captain Bradley 
and myself? A. Yes, sir. 

Q. Present also at the conference in addition to the 
Mayor was Mr. Robert Moore and Mr. Frank Brown, the 
head of the New York Division of the Federal Mediation 
Service? A. Yes, sir. 

Q. And present as aides to the Mayor were the City 
Commissioner of Labor Relations, Mr. Nelson Seitel, was 
there not? A. Yes, sir. 

Q. And Deputy Commissioner Harold Felix? A. Yes. 

Q. And the Commissioner of Marine and Aviation, Vin- 
cent G. O’Connor? [335] A. Yes. 

Q. And executive secretary to the Mayor, Mr. William 
Peer? <A. Yes, sir. 

Q. And I think a Dr. Theobald, I am not sure. A. Iam 
not either, Mr. Waldman. 


The Court: He would be the deputy mayor. 
The Witness: That is right. 
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Q. Now, sir, when the conference opened at the Mayor’s 
office, didn’t the Mayor request both sides to present to 
him the problems as they developed during negotiations? 
A. No. He opened the discussion with an offer to see what 
he could do, what his office could do, to—well, in an offer of 
assistance to bring both sides together and asked that we 
continue negotiating. 

Q. Didn’t there come a time when he asked both sides 
to tell him what the problems were? A. We both volun- 
teered to start telling our side. I do not think he requested 
each side to state their case as such, Mr. Waldman. It 
came about in this discussion. Various items of contention 
were explained. 

Q. And did you, on behalf of the New York [336] 
Shipping Association, tell the Mayor that industrywide 
bargaining was one of the difficulties encountered in the 
negotiations? <A. Yes, sir. 

Q. And did you also explain some of the economic 
reasons why the employer members could not bargain on 
an industrywide basis and the difficulty of the New York 
Shipping Association to bargain on account of the fact 
that it did not have power to do so? A. Yes, sir. 

Q. Now, after you presented your version on this issue, 
didn’t Louis Waldman state to the Mayor that the Union’s 
contentions concerning industrywide bargaining— A. Yes, 
sir. 
Q. —and didn’t Mr. Waldman in the course of present- 
ing to you his contention explain to the Mayor and his 
aides that the difficulty of trying to grant to the employers 
a 3-year contract, which in principle the Union was not 
opposed to, but which if it granted might place the Union 
in jeopardy, would be solved, in my opinion, under the two 
leading cases of the National Labor Relations Board deci- 
sions if industrywide bargaining were granted in whole 
or in part? [337] A. That is one of the points you made. 

Q. And did I not then explain to the Mayor that other 
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items would fall into a pattern where agreement could be 
possible; that is, if we could offer to the employers what it 
wants, a 3-year contract, the wage difference between us 
which today is a wide difference could be resolved quickly 
because you did offer a total of 32 cents, I explained, and 
that it was easier for employers to spread money costs over 
a longer period of time and thereby grant the Union what 
the Union is asking for; do you remember my explaining 
that? A. Yes. 

Q. And that that applied to welfare, as well as to wages 
and to clinics, and perhaps other money items, including 
holidays and vacation, all of which involved money; do you 
remember that? A. Yes—not alone money. You applied 
it to other items. 

Q. That is right, bug didn’t I explain to the Mayor in 
your presence and within your hearing that out of the 11 
points indicated in the Union proposal on November 15th 
there were five or six that would fall in place if we could 
grant you the [338] 3-year contract, and we, in turn, could 
only grant you the 3-year contract if we could be assured 
that it would be a bar at the end of two years, and that 
could only happen if we got industrywide bargaining in 
whole or in part; do you remember that? A. I don’t recall 
it exactly as you said it, but the gist of it— 

Q. The gist of it— A. —was with the 3-year contract 
and industrywide bargaining there would be—I think you 
used the words ‘‘90 per cent protection,’’ but you outlined 
the other difficulty. 

Q. Precisely. And didn’t I also tell the Mayor that 
because of this peculiar situation which exists in these par- 
ticular negotiations, the employers’ insistence on a 3-year 
contract and the Union’s insistence on an industrywide 
bargaining in that respect, industrywide bargaining has 
become a key issue; do you remember that? In that sense 
industrywide bargaining had become a key issue? Do you 
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remember that? A. Well, when you say in that sense, I 
can’t limit it, Mr. Waldman. 

Q. No, no. Did I say that? [339] A. I know you said 
it was a key issue. 

Q. Did I say that to the Mayor? A. I don’t recall that 
in those words. 

Q. You do not? A. No. 

Q. But, at any rate, you recalled the argument I made 
along the lines you have just testified? A. You did say 
other items would fall into place if we could get over the 
hurdle of industrywide bargaining. 


e s a 
[358] Q. When the conference at the Mayor’s office 
[359] was over, there was.a session that afternoon, a joint 
session between the employers group and the union? A. 
Yes, there was. 


The Coart: That is this afternoon of the same 
day? 
Mr. Waldman: The same day. 


Q. That session continued at the Federal Mediation 
Service on 9th Avenue? <A. Yes. 

Q. Do you recall what subject matter was discussed 
during that afternoon session? A. In general we again 
tried to negotiate, to narrow the gap. I recall it was within 
—in that particular discussion I think that is where the 
ILA, as best as I can recall, one subject I recall, the ILA 
withdrew the 8-hour day demand with certain rigid restric- 
tions on it, on what we call the four and two. I remember 
that was one of the subjects, on the 8-hour day. 


[365] Q. Do you remember that at that session a great 
deal of the sling-load demand of the Union was discussed? 
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The Court: Still talking about November 16th, 
in the afternoon? 
Mr. Waldman: Yes. 


A. Yes, I think so. It was still a hot issue and could well 
have been. Mr. Waldman, I can’t pin down whether it was 
or wasn’t. I think it probably was. 

Q. I direct your attentiop to your own affidavit of 
November, page 15, paragraph 36. I quote, 


‘During this conference with the Union’’— 


A. Yes, I see it. 

Q. ‘‘<—the two parties considered two of the revised 
proposals that had been made by the employers, [366] 
namely, on the subject of the sling load and on the subject 
of reasonable conditions sought by the Association in order 


to make the 8-hour guarantee day requested by the Union 
practicable in our industry.’’ 
Do you remember swearing to that statement? A. That 
is correct, anything that is in this affidavit was prepared— 
Q. I didn’t ask that. 


The Court: Mr. Chopin, let you understand that 
you are to answer questions. Please don’t volunteer. 
If you are going beyond the scope of the question, it 
must be in response to another question. 

The Witness: Yes, sir. 


Q. Now, the entire conference concerned itself with a 
discussion of the sling load and the 8-hour day, is that 
right? A. Yes, sir. 

Q. On the question of the sling load, the employers 
refused to grant, did it not, the Union’s demand for a limi- 
tation of the weight of the sling load, is that right? A. Yes. 

Q. They maintained that position throughout the nego- 
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tiations, that is, refusing to accept the [367] Union’s 
demand for a limitation on the sling load, is that right? A. 
Yes. They offered something. 

Q. I didn’t ask you that. I am talking about the Union’s 

demand. <A. Yes. 
td eB 

[374] Q. Mr. Chopin, on Saturday, November 17, the 
Joint Session began at two p. m. and ended at about 3:30 
p.m. Do you recall that day? A. I recall that day. 

Q. Do you recall that the session opened with a report 
that was to be made by your Conference Committee to 
the Joint Conference Committee on the union’s November 
15th reduced proposal? A. Yes. 

Q. Do you recall, Mr. Chopin, that Mr. Giardino was 
making the presentation on behalf of your Conference Com- 
mittee? <A. Yes, he did. 


[379] Q. After this exploration into the union items 
and your offer, there was a recess, was there not, so that 
the union might consider the position to be taken on your 
proposal? <A. Yes. 

[380] Q. After the recess the Joint Conference re- 
sumed, did it not? A. Yes, sir. 

Q. And it was at that resumed Joint Conference that 
Captain Bradley stated that he was never so insulted in 
all his life in a negotiations agreement? A. Yes. 

Q. He referred to the fact, did he not, that the em- 
ployers actually withdrew the original wage offer and cat 
down the offer in case of a two-year contract, in the case 
of wages and welfare and other items? A. He said that. 

Q. And at that conference, then, did I on behalf of 
the Wage Scale Conference Committee state to you item 
by item that the union rejected your offer as not acceptable 
to them? <A. Yes, you did. 
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Q. Now, this session was devoted to the program that 
you have just testified to and its consideration by both 
sides? A. Not all of it. 

Q. Well, some of its was devoted, as you testified? A. 
Yes. 

[381] Q. And I have included, as you testified, a con- 
sideration of the eleven items that the union had offered— 


The Court: Was there anything else in that con- 
ference that you have not stated? 

The Witness: Yes, sir. 

The Court: What is it? 

The Witness: Well, the conference ended on the 
note of Mr. Young’s question after there had been 
rejection, Mr. Young posed the question— 


Q. Is that Mr. James Young? A. Mr. James Young, 


a member of our Conference Committee. 

Q. Yes. A. Mr. Young posed a question on the ques- 
tion of industry-wide 

Q. He asked a question of me, did he? A. Yes, he did. 

Q. Tell us what he asked me and what my answer was. 
A. He asked you first what was meant by industry-wide 
bargaining, that if we were to come to agreement on items, 
how it would apply—he broke it up into two sections— 
how it would apply to employers in other ports; and also 
would there still be remaining [382] the question of indus- 
try-wide bargaining, even if we were to come to an agree- 
ment of any kind on all the other items. 

You replied that even though agreement was reached on 
all the other items, the problem of industry-wide bargain- 
ing was still there and would still have to be considered. 

Q. What else did I say, if anything, on that score? A. 
Well, I don’t recall right now. 

Q. Didn’t I say to Mr. Young and to the Conference: 
“Tf you gentlemen agree on all the other items, we will 
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then consider the item of industry-wide bargaining and 
let us see what the result will be’’? 

Isn’t that what I said? <A. Yes. 

Q. And didn’t I say it in sort of a jocular vein and 
everybody laughed at it? Wasn’t that the spirit in which 
Tanswered? A. On that night I can’t remember any laugh- 
ing matter, Mr. Waldman. 

Q. Oh, nobody laughed? A. I don’t recall. 

Q. You don’t remember? [383] A. No. 

Q. But did I ever say to the Conference on that occa- 
sion or at an earlier occasion that ‘‘If you gentlemen agree 
on all other items, let us try it and see what will happen 
to the industry-wide bargaining’’? Did I ever say that? 
A. Yes. 

Q. Did there ever come a time— 


The Court: Just a minute, Mr. Waldman. 

When did Mr. Waldman say that? 

The Witness: That night. 

The Court: That night? 

The Witness: Yes, at the end. This was the 
closing of the negotiations. In fact, I do not think 
we met again jointly after that. 


Q. Well, let us see. We will develop the facts. 

That was said, of course, in the presence of the entire 
Wage Scale Conference Committee on the union side and 
on the employers’ side, wasn’t it? A. Yes. 

Q. Did there ever come a time up to then when both 
sides had agreed on the terms such as wages, the 8-hour 
day, sling load, welfare, clinics, seniority and similar items? 
Did there ever come such a time? [384] A. On some items 
we were coming to agreement in principle, I think. On a 
limited sling load, no; on an 8-hour day, not quite; the 
union had withdrawn its demand but it had a kicker still 
attached to it— 
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Q. Did you agree to the kicker, Mr. Chopin? <A. No, 
we did not agree, Mr. Waldman. 

Q. Go ahead, please. Clinics? A. I can’t remember 
all the items we did agree on. There were a number of 
items which you accepted our proposal on, and naturally 
those items to remain as is in the contract or agreed on. 

Q. Mr. Chopin, all the items that we said should re- 
main in the contract were never in dispute, were they? 
Is that right? They were not in dispute? A. The major 
demands—no agreement was reached on your major de- 
mands— 

a e e 

Q. Following Saturday’s November 17th session, [385] 
was there another joint session of the parties on Monday, 
November 19th, between 3 p. m.—well, there was a session 
between 3 p. m. and 5:30 p.m? <A. Yes, there was, Mr. 
Waldman. 

Q. Will you be good enough to tell the Court what ques- 
tions were taken up at that session. A. The first question 
was my opening statement to the union that day, and that 
was that because of the troublesome problem of industry- 
wide bargaining, because it had affected all of our nego- 
tiations from the beginning to the end, since no agreement 
could be reached on the major items, because while we 
discussed them, as we constantly reiterated, only for the 
Port of New York, the union of course was discussing them 
in their minds on a national basis or on an industry-wide 
basis. 

e s e 

[390] Q. In this same session do you remember that I 
on behalf of the Union said to the conference that Mr. 
Chopin made a public statement for the press the night 
before, or the day before, that we are trying to negotiate so 
as to narrow the gap of disagreement. 

Do you remember my saying that? <A. Yes, sir. 
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Q. Did I not then on behalf of the Union ask you, Mr. 
Giardino, or anybody in your conference, to please tell us 
whether we can begin evaluating the gap that existed and 
try to narrow it? Do you remember that? A. Yes, sir. 

Q. Do you remember that we began again with wages 
and we tried to discuss the area of disagreement to see 
where we could narrow the gap; do you remember that? 
A. Yes. 

Q. Do you remember we started all over again, item 
by item, on the 20-point package or proposal of the Union 
with a view to seeing whether we could narrow the gap? 
A. Yes. 

Q. As to each item, do you remember my pleading to 
both sides to try to narrow the gap of difference? [391] 
A. It couldn’t have been on both sides because you are not 
pleading with the Union to narrow the gap on their de- 
mands. On one side. We were both trying to narrow the 


gap. 

Q. Didn’t I, in fact, plead with the Union, as well as the 
employers, to narrow the gap? Just think about it. A. To 
the extent of requesting them to withdraw some of their 
own demands? 

Q. Or modify them, narrow the area of difference. A. 
To narrow the area of difference, we both did that. 

Q. Then I did do it, didn’t I? A. Yes. 

Q. As a result of that session that took place at a joint 
meeting, was there any narrowing of the gap on a single 
item, or did the gap continue as wide as it was when you 
started that session? A. That is difficult to say, Mr. Wald- 
man. I recall that in general, I think our gap continued 
to be wide on the so-called big, major items, but we did, I 
think, in discussing some of the committees that had been 
functioning, possibly try to get them together again, I 
think, and to continue trying. 

[392] Q. So that in fact toward the end of our evalu- 
ation, with a view of narrowing the gap of disagreement, 
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that was again suggested by both yourself and myself, 
speaking for both sides, that perhaps if we can get the com- 
mittees to work again mornings before we would meet 
jointly in conference as a whole, maybe they can hammer 
out a closer understanding on the issues assigned to them? 
A. Yes. 

Q. As a result of this proposal, the committees went 
to work again following this session, didn’t they? A. Yes. 

Q. Coming to November 20th, Tuesday November 20th, 
was there a joint session or was there not—that is with- 
drawn. 

There were sessions separate but at the Federal Medi- 
ation Building? A. That is correct. 

Q. That it was contemplated to hold a joint session but 
the whole afternoon no joint session was held, is that right? 
A. Yes, sir. 

Q. And during that afternoon did not the Federal medi- 
ators shuttle from our assemblyroom to your [393] as- 
semblyroom and back again, making suggestions to see 
whether we couldn’t narrow the gap of disagreement? <A. 
Yes. 

Q. And without divulging what they said to your con- 
ference or our conference this process continued for sev- 
eral hours? A. Yes. 

Q. And the result of those conferences was no visible 
or perceptible narrowing of the gap, am I right about that? 
A. Correct. 

Q. On Wednesday, November 21st, you recall that in 
the morning there were at least two committees at work 
at 80 Broad Street, at the New York Shipping Association 
offices; do you remember that? <A. Yes, sir. 

Q. That was the seniority committee and the grievance 
committee? A. I recall the grievance committee. 

Q. If I tell you the seniority committee was there, you 
agree? A. Yes, I won’t argue. 
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Q. That afternoon, as you recall, we had a hearing be- 
fore your Honor on the NLEB application at approximately 
[394] 3 p.m.; do you remember that? A. On the 21st? 

Q. The 21st? A. Yes. 

Q. Do you recall that at the urgent request of the Fed- 
eral mediators, both conference committees were held in 
session in separate rooms in the Federal Building on 9th 
Avenue commencing sometime between 2:30 p. m. with a 
period out for dinner until 2 a. m. the next morning on No- 
vember 22nd; do you remember that? A. Yes, approxi- 
mately that time. 

Q. While the two committees were meeting separately 
in the afternoon, throughout, the Federal mediators scuttled 
from one conference room to the other conference room 
with suggestions and proposals in the hope of narrowing 
the gap? A. They shuttled. 

Q. I used the word ‘“‘scuttled’’; I meant shuttled. I 
meant shuttled throughout. Did that happen? A. Yes, 
sir. 
Q. Was this the afternoon when a proposal was made 
to arbitrate the industrywide matter and leave the rest for 
negotiations? A. I don’t recall the question of arbitration 
at [395] any time. 

Q. At any time? A. No, sir. 

Q. It never came before yout A. No, sir. You are 
talking about this night now? 

Q. I am finding out from you, I can’t testify whether 
it happened that afternoon or the afternoon before. Didn’t 
there come a time that afternoon or the afternoon before 
when a proposal was made that the industrywide bargain- 
ing be submitted to a binding arbitration and leave the 
other matters to be negotiated between the parties. 

Do you remember any such proposal? A. No, I don’t, 
Mr. Waldman. 
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The Court: At no time was arbitration discussed 
with you? 

The Witness: Not to my recollection. 

The Court: Arbitration of this issue? 

The Witness: No, sir, I think had it been— 

The Court: You answered the question. 


Q. We just want the facts; I am sorry. 

Did there come a time on Wednesday, November 21st, 
when Commissioner Vincent O’Connor joined the mediators 
at the Federal Building seeking to mediate [396] an agree- 
ment, narrow the gap of disagreement, in the hope of mak- 
ing an agreement that night? A. Yes, he did. 

Q. To use the word correctly, he joined the Federal 
mediators in shuttling from one conference to the other 
conference in an effort to lay proposals before your con- 
ference and also before the Union Wage Scale Conference 
Committee? A. Yes. 

Q. That process continued until 2:a.m.? A. Approxi- 
mately. 

Q. And no agreement resulted? A. No, sir. 

Q. Was the area of disagreement narrowed on that 
day? A. There was only one subject that was discussed 
that night with Mr. O’Connor. 

Q. Mr. Chopin, it is not my purpose by a question 
directly or indirectly to violate what I regard as a good 
public policy of matters told to either side by mediators 
in separate sessions. 

There is a different rule for joint sessions, but separate 
sessions, I don’t want you to answer any question even by 
misunderstanding. [397] A. I prefer that. 


The Court: The Court will follow that sugges- 
tion. Whether or not the Court will go further in 
due course is another matter. At this point there 
will be no reference to what any of the conversations 
were to Federal mediators insofar as individual 
sessions on either side are concerned, at this point. 
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Mr. Waldman: Thank you very much. 

The Court: I think you agree with that position? 

Mr. Nachman: We have no intention of doing 
otherwise. 

Mr. Waldman: Neither do we. That is the rea- 
son I made that statement. 


Q. The only question I want you to answer is whether by 
2 a. m. that morning was the gap narrowed in any material 
respect in the disagreement between the employers and 
the Union? <A. No, sir. 

Q. During the conference—I forgot to ask you earlier— 
when the industrywide bargaining issue was discussed, did 
either Seymour M. Waldman or I in stating the problem, 
trying to spell it out, say to the joint conference in words 
or in substance that the ports where the Union seeks an 
agreement with [398] employer members doing business 
in those ports, were only those where the employer either 
recognized the ILA as bargaining agent, as in New York 
where it was certified as bargaining agent. 

Do you remember my using that statement? A. In 
substance. 


Redirect examination by Mr. Nachman: 


[402] Q. At the meeting of the 26th, can you tell us 
how that meeting opened? 


[403] The Court: October 26th? 
Mr. Nachman: Yes, sir, October 26th. 


A. That was the first day that we met jointly under the 
aegis of the meditation service. 

The meeting opened up again by Mr. Connolly, spokes- 
man, in which he said they were there to bargain on a 
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national basis, whereupon I replied that we had already 
made our position clear on that, that we would be delighted 
to at least meet on their demands, to discuss the other 
items. But he made clear that he wanted to bargain only 
on a national basis. 

Q. Will you tell us what he said, please? A. He said, 
“We are here to bargain on these items on a national 
basis.”? 

Q. Was that his statement? A. That is correct. 

Q. Was he referring to the six items that you pre- 
viously mentioned on October 22nd, or what items was he 
speaking of? A.I don’t recall his exact statement on 
that, but I believe that he was referring to the major items. 


The Court: What you described as major items 
are the items that you listed as presented to [404] 
the meeting of October 22nd, is that right? 


The Witness: That is right. 


[411] Q. Now coming to the meeting of the 19th, 
which was, I take it, the last joint meeting that you had? 
A. Yes, sir. 

Q. Do you recall any suggestion from anyone about 
[412] shelving the issue of national bargaining? Do you 
recall such a suggestion being made? A. At that particu- 
lar meeting—well, I think that was part of my own open- 
ing statement in which I pointed out—that was the day 
that I notified the Union at the outset of the meeting that 
we were once and for all going to have this issue resolved 
by the proper Government agency because it had affected 
the progress or impeded the progress of our negotiations, 
and we thought that perhaps if we could by-pass that we 
could make some progress in negotiations. I don’t recall 
anyone using the word ‘‘shelving.”? 

Q. You think the suggestion was to by-pass that? 
A. Yes. 
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Q. Now, do you recall whether Mr. Connolly made any 
comment to that suggestion? A. No, I don’t, Mr. Nachman. 

Q. Now, Mr. Chopin, at any time during your negotia- 
tions with the ILA, did anyone on behalf of the ILA ever 
suggest to you or express to you their willingness to enter 
into a contract limited to the Port of New York? A. At 
no time during negotiations did anyone in the Union ever 
make such a suggestion. On the [413] contrary, it was 
always pushed very hard. 

Q. You say it was pushed very hard. Who pushed it? 


The Court: What was pushed very hard? 
The Witness: The question of national bargain- 
ing. 


Q. Who pushed it and what leads you to make the state- 
ment that it was pushed very hard? What do you base it 


ont A. Well, in all our discussions with the Union through- 
out negotiations they remained steadfast in their demand 
for national bargaining. Even in the discussions that you 
have as you do from day to day with members of the ILA, 
at all times they were very much in favor of insisting that 
national bargaining be made part of the contract. On fre- 
quent occasions they have told me, “‘We have got to 
have it.’’ 

Q. You say they told you. Who told you that? A. Oh, 
Mr. Connolly has said it; Captain Bradley has said it; Mr. 
Gleason has said it; other ILA leaders have said that they 
wanted it. 

° e s 
Recross examination by Mr. Waldman: 


[416] Q. That is right. Now we also said, did we not, 
that with respect to the six items enumerated by Mr. Con- 
nolly at the previous session or other sessions on which 
they sought so-called industrywide bargaining [417] in 
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the sense just defined, that as to those items a master 
contract should be entered into for those employers, so 
that no local bargaining in the other ports would be in- 
volved on those six items, is that right? A. I recall a sug- 
gestion of a master contract. 

Q. And do you also recall that in connection with that 
discussion it was suggested by counsel for the ILA that 
if you did not agree to all the six items the Union suggested 
as industrywide items—‘Come through with any counter- 
proposal and we shall discuss it with you. You may come 
through with three items or four items or two items.’’ 

Do you remember that? A. Yes. 


[423] Vincent Gerrarp Barnert, called as a witness 
on behalf of the petitioner, being duly sworn, testified as 
follows: 


Direct examination by Mr. Nachman: 


Q. Mr. Barnett, with what firm are you connected? 
A. I am chairman of the board of Barber Steamship Lines, 
Inc. 

Q. Barber Steamship Lines, Inc.? A. Yes. 

Q. How long have you held that position? A. Oh, since 
about 1948, I think; I am not sure. 

Q. Is Barber Steamship Lines a member of the New 
York Shipping Association? A. Yes, sir. 

Q. Do you hold any office with the New York Shipping 
Association? [424] A. I am president. 


Q. There has been some testimony here, Mr. Barnett, 
about a meeting that was held in the Mayor’s office on the 
morning of November 16. Were you present at such a 
meeting? A. Yes, sir. 
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Q. How did that meeting open? A. Well, the Mayor 
opened it by saying he got us together because the situa- 
tion was serious; that his office was inundated with calls, 
and he wanted to know what he could do about it, if he 
could help; [425] something like that. 

Q. Did the Mayor make any request of the parties to 
state their positions? A. I am not sure. I do not think 
he asked them to state their positions, but with those open- 
ing remarks of his the thing drifted into a conversation. 

Q. Well, in any event, the parties did have some dis- 
cussion there about their respective positions? A. Yes. 

Q. Was the subject of so-called national bargaining 
discussed? A. Oh, yes. 

Q. Do you remember how it was raised and by whom? 
A. It drifted into the conversation, and I recall—how it 
opened originally, I don’t know; everything was going on 
pretty quickly; but I think Captain Bradley then said, 
‘Well, that is something we really need. What can we do 
about it?’’? I think it was something like that. 

Q. Was there any characterization there by anyone on 
behalf of the Union as to the importance of the issue it 
their negotiations? 


[426] The Witness: Captain Bradley said it was 
important for the Union, or it was a key issue, or 
vital, or something like that. 


Q. Was anything said as to the possibility of agree- 
ment on other issues if there could be agreement on that 
one? A. Mr. Waldman said there were other issues in- 
volved, and he said, ‘‘Can’t' you meet us half-way,’? or 
something like that. Hampton Roads I know came into 
the conversation, and there were other items that were 
also involved in that range, and those'were wages, welfare, 
pensions, 8-hour day, seniority, and I think the limited 
sling load, I think was the sixth. 
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Q. Was there anything said as to whether or not these 
other issues could be resolved between the parties if there 
were agreement on this issue of [427] national bargaining? 
A. I don’t think that point came up, to the best of my 
recollection. 

Q. Was anything said about the possibility of an agree- 
ment as to how soon an agreement could be reached? A. 
Oh, yes. Now you remind me, I think Mr. Waldman said 
if we could resolve this point— 

Q. ‘‘This point’? meaning which point? A. The so- 
called coastwise bargaining—which he explained was a 
misnomer anyway—and that the other things possibly we 
could get together in a relatively short time, I think he 
said a few hours. 

Q. Was there any discussion there at that meeting with 
respect to how various employers operated in other ports? 
A. Yes. That, as a matter of fact, is how I got into the 
discussion first. The Barber Steamship Lines cited as 
an example that they had ships going into other ports, and 
as to why we could not sort of commit ourselves on the 
other ports. And I explained to those present that that 
was impossible because we did not have officers in those 
ports; that we were represented by agents, and we might 
tell an [428] agent—I think I cited the Philadelphia agents 
named Rice Unruh and Co., and said that we might tell 
them to do a certain thing on this point, and they might 
represent eight other firms who would tell them to do 
entirely the opposite, and obviously they were going to do 
what the eight wanted. 

e e e 
Cross examination by Mr. Waldman: 


[430] Q. Didn’t Captain Bradley also say to the Mayor 
that by reason of certain differentials in wages between the 
New York Port and some of.the Southern ports, the Port 
of New York loses business to those ports; do you remem- 
ber that? A. No, I don’t recall that, frankly. 

Q. You don’t recall? A. No. 
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Q. Do you recall him referring to the fact that there 
was a disparity in the total wages paid, including money 
items for welfare and vacations and pensions in the South- 
ern ports as compared to what the men received in New 
York? A. No, I don’t recall Captain Bradley raising the 
question. 

Q. Do you recall my mentioning it in the course of my 
discussion, that the Union was very anxious to wipe out 
the differentials in pay between certain of the Southern 
ports and the New York ports? A. Yes, I recall you 
mentioning it, Mr. Waldman. 


[434] Dunex J. Tatsor, called as a witness in behalf of 
the Petitioner, having been first duly sworn, testified as 
follows: 


Direct examination by Mr. Nachman: 


Q. Mr. Talbot, with what firm are you connected? <A. 
Alcoa Steamship Company. 


[435] Q. Is your firm a member of the New York Ship- 
ping Association? <A. It is. 

Q. Do you have any connection with the Association as 
such? A. I am a member of the Conference Committee. 

Q. As a member of the Conference Committee did you 
attend all the negotiations beginning with August 1st up 
to and including November 19th? A. I was there until the 
Tuesday—may I look at a calendar, please? 

Q. Yes. A. I was in negotiations; I was in the media- 
tors’ office and had private sessions or separate sessions 
up until 3 pm. on November 20th. 


[438] Q. Do you recall the meeting of September 4th 
with the Union? A. Yes, I do. 
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[440] The Court: Who spoke at this meeting on 
behalf of the ILA? 

The Witness: Quite a number of people. 

The Court: Whom would you describe as the 
principal spokesman? 

The Witness: Mr. Connolly was the principal 
spokesman. He was chairman or spokesman; but 
in our sessions you have a number of people speak- 
ing from the audience, not only on the Union side, 
but sometimes our committee members speak, and it 
is quite frequent that some of the most important 
remarks to give you the information that you need 
for bargaining actually develops from some member 
whom you cannot identify by name. 

The Court: All right. 

As this was set up, at the meeting were the rep- 
resentatives of the respective parties on different 
sides of the room? 

The Witness: We were sitting at a circular ta- 
ble. The conference committee was sitting at one 
side of a sort of a crescent-shaped table; the main 
[441] spokesman of the Union on the other side of 
it; and the balance of the Union’s approximately 50 
members in the back of the room on folding chairs. 

The Court: Let us try to give, as far as pos- 
sible, when you tell us what was said, try and say 
who said it, as far as you can, and to save time, if 
you cannot say who said it, then say that someone 
spoke from the Union group that you cannot iden- 
tify. Then we will have it all on the record. 

The Witness: Yes. 


By Mr. Nachman: 


Q. Just go ahead with your answer. A. In that meet- 
ing as it was opened Mr. Connolly, Mr. Chopin made open- 
ing statements in a very friendly spirit to try to get the 
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meeting going, and in the back of the room, by members 
that could not be identified— 

Q. Which side? A. The Union side, they began at- 
tempting to needle Mr. Connolly to get to the point at issue, 
and that point at issue was national bargaining. 

Mr. Connolly didn’t really attempt to make that as the 
opening remark. He tried to get into discussions, but his 
side needled him into bringing [442] that subject up, and 
once that point was reached Mr. Connolly pointed out that 
they were there to get an agreement from us on national 
bargaining; that— 

The Court: This is what Mr. Connolly said? 
The Witness: That is correct. 


A. (Continuing) And that they had to have national bar- 
gaining, and those six points must be agreed to, and that 
is the only way they could handle it, and they wished to 


get that settled, and if we could not discuss it in real prac- 
tical application, that they must at least get an agreement 
from us in principle that it would be granted, and that we 
would be agreeable to try to work it out on some basis or 
another. 

Q. And what position was taken by your group with 
respect to that issue? 


Mr. Waldman: I object to that question, too, on 
the same grounds. 

The Court: All right, reframe it, will you? 

Mr. Nachman: I will reframe it: 


Q. Who was the spokesman for your group? A. Mr. 
Chopin. 

Q. What did Mr. Chopin state with reference to the 
positions of the New York Shipping Association to Mr. 
Connolly’s statement? [443] A. Mr. Chopin replied that 
that-could not be done, and we.did not wish to do it; if we 
could do it, we could not agree to it; we felt they had no 
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right to insist upon it, and that we could not bargain on 
that matter. 


With that the Union got up and walked out. 


Q. Did anyone from the Union side make any state- 
ment as to why they were walking out at that point? A. 
Well, not particularly. There was all kinds of clamor from 
the back of the room; a lot of statements were made to the 
effect that we would find out what we were doing; that 
they meant business and that they would find a way to force 
us to do it. These were all remarks made by the group as 
they were leaving in quite a huff. 


[461] Q. Coming first to the remarks made by Mr. 
Gleason, would you tell us what those remarks were and to 
whom they were addressed? 


The Court: Tell us to whom they were addressed. 


A. I don’t know to whom they were addressed. They were 
made right across the room, on a side remark: ‘If you 
would give us national bargaining, we wouldn’t be in this 
fix.”? 

Q. Iam sorry. I did not hear you. A. “If you would 
give us national bargaining, we wouldn’t be in this fix.” 


The Court: All right. 
Q. The remark of Mr. Fields, to whom was that ad- 


dressed? A. Similarly, the same way, not to anyone indi- 
vidually. 


Mr. Waldman: I object to that and move that 
[462] it be stricken out, ‘‘similarly”’ and all that. 
We cannot have testimony of that kind. Let’s have 
what was said. 

The Court: He said ‘‘the same way.’? He said 
the remark was made under similar circumstances. 
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The Witness: Correct. 

The Court: Is that what you meant? 

The Witness: That is exactly it. 

Mr. Nachman: He said not addressed to any 
particular individual. 

The Court: Not addressed to any particular 
individual. 

The Witness: There were rumblings but with 
the intended purpose that we could hear it. 

Mr. Waldman: I move to strike it out. 

The Court: That is all stricken out. 

Mr. Witness, please try and understand. I don’t 
want you to volunteer. I want you to follow the 
question closely and confine your answers to the 
question that is asked. 

Ask him the question now. 


Q. What remark was made by Mr. Fields that you 
heard on that occasion? A. Something along the line ‘‘If 
you meatheads would get on the ball and give us national 
bargaining, [463] we could settle some of this.”’ 

Q. These two remarks that you referred to, one by Mr. 
Gleason and one by Mr. Fields, were made during the course 
of the meetings of November 8th or 9th, am I correct? A. 
8th and 9th. 

Q. 8th and 9th. A. Yes. 


Q. At the meeting of November 17th do you recall an 
exchange of conversation between Mr. Young and Mr. 
Waldman? A. Yes, sir. 

Q. Tell us, if you will please, how that occurred, who 
opened the conversation and what was said on each side, 
please. A. After lengthy debate on various subjects, Mr. 
[464] Young arose and asked Mr. Waldman, I think, sub- 
stantially along these lines, whether there was any way of 
arriving at a contract without agreeing to national bar- 
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gaining. I may be incorrect in exactly the words, but that 
was substantively what he was trying to establish, whether 
we could arrive at a contract and leave that matter out. 


Mr. Waldman: I move to strike— 


Q. Did Mr. Waldman make any reply? 


The Court: What is that? 

Mr. Waldman: I move that part of the answer 
that they were trying to do something with that 
question be stricken. 

The Court: All right. Let me have the answer, 
please. 

(Answer read.) 

The Court: All right. The words, what he was 
trying to establish, may be stricken. 

Mr. Waldman: Thank you. 

The Court: The balance of the answer will 
stand. 


Q. Did Mr. Waldman make any reply to Mr. Young’s 
question? A. He stated something along the lines that 
‘‘Well, you should try us. You should make concessions 
[465] and see where we get with them, but certainly that 
item will have to be considered. It is something that we 
just can’t tell you. We will weigh it.’? It was something 
along those lines. 

And in the course of it, in the course of that answer, 
Mr. Waldman made a statement which I felt — 


The Court: No, no, I don’t want to hear what 
you felt. 

The Witness: All right, sir. 

The Court: I want to hear what Mr. Waldman 
said. 

The Witness: Mr. Waldman made a statement 
which, in substance, said that after a period of time 
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of idleness maybe we would lose our lethargy and be 
able to think in better terms. 

About as soon as he finished saying that, he said, 
“‘Of course, referring to hiring foremen.”’ 

At that time I asked for the floor and told Mr. 
Waldman that I felt that his statement was a veiled 
threat, that lethargy was something that worked two 
ways, and that, if he was referring to a prolonged 
strike, the men would lose wages, as well as the ship 
owners time on their vessels and money, and that I 
thought it was a very poor thing to say. 

In response to that Mr. Waldman answered [466] 
that they had every right to use their’ economic 
strength to obtain what they felt were their just 
rights. He eventually made a very impassioned 
plea— 

The Court: No,no. I don’t want any characteri- 
zations, Mr. Witness. 

The Witness: Yes, sir. 

The Court: What he said. 


Q. Just tell us what he said, please. A. He said that 
the men would have to stay—that the men would have to 
stay out until they got what they wanted and that, if neces- 
sary, the men were prepared to send their wives and chil- 
dren out with cups to collect nickels and dimes because they 
would not yield to the type of pressure that we were trying 
to impose upon them, 

Q. Can you tell us, please, sir, what issue was being 
discussed at the time of that interchange between you and 
Mr. Waldman? A. Mr. Young raised the issue on national 
bargaining which began it. Mr. Waldman’s remark was in 
direct response to that. But before he dropped the subject, 
he tacked onto it the quarrel about hiring foremen and went 
into his remark in reference to the lethargy—that it would 
cure our lethargy... “;: 
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General Counsel’s Exhibit 4A 
Effective October 1, 1954 


Terminates September 30, 1956 


AGREEMENT 
between 


InrernationaL LONGSHOREMEN’S 
ASSOCIATION. 


(Szan) © 
and 
New York Surermve Association 
Deepwater SteaMsHip Lixes AND 
Conteactinc STEVEDORES 
of the 


Porr or Greater New York anp VICINITY 


Label 285 
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General: Counsel’s Exhibit 4-D 


Scueputez or Dates anp Approxmarte Hovgs 
or Jorxst Session Mzermes 
Date Hours 
2:00 PM to 5:30 PM 
3:30 PM to 6:30 PM 
2:00 PM to 5:30 PM 
2:00 PM to 6:00 PM 


10:30 AM to 1:00 PM and 
2:15 PM to 4:00 PM 


Sunday, November 11 2:30 PM to 5:00 PM 


Monday, November 12 2:30 PM to 6:00 PM and 
8:00 PM to 12:00 Midnight 


Wednesday, November 14 ....10:30 AM to 12:30 PM and 
8:00 PM to 11:00 PM 


Thursday, November 15 2:00 PM to 3:00 PM and 
4:30 PM to 6:00 PM and 
9:30 PM to 2:00 AM on 
November 16 


Friday, November 16 11:00 AM to 1:00 PM at 
Mayor Wagner’s office and 
2:30 PM to 5:45 PM 


Saturday, November 17 2:00 PM to3:30 PM 
Monday, November 19 3:00 PM to 5:30 PM 
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Stenographic Portions of Testimony in Board Case No. 
2-RC-8388 (In re New York Shipping Association, Inc.), 
Marked General Counsel’s Exhibits 4F, 4G, 4H 


Direct examination by Mr. Waldman: 


[217] ‘‘Q. With respect to the statement in the history, 
that the Wage Scale Conference Committee negotiates 
the agreement or had been negotiating the agreements, for 
the Port of New York, I would like to clear up the matter 
of the implication of the word ‘negotiate.’ I will ask you 
whether it is the practice, and has been the practice for 
many years, that no agreement can be negotiated to its 
final conclusion by the Wage Scale Conference Committee, 
or anyone, without a note of the membership of the entire 
Atlantic Coast district?’’ 


The Witness [Patrick Connolly]: That is correct. 
By Mr. Waldman: 


Q. That has been the practice for how long? A. That 
has been the practice as long as I have been an official; 
‘probably long before that. 

Q. Was that practice, of having the entire membership 
of the Atlantic Coast district vote on any proposed agree- 
ment [218] communicated at any time to the New York 
Shipping Association? A. It always was communicated. 


[219] Hearing Officer: Your answer is:that no 
negotiations with relation to the Greater New York 
Harbor, negotiations between the ILA, Independent 
and the New York Shipping Association, may result 
in the execution of a contract, unless whatever has 
been negotiated between the New York Shipping 
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Association and the ILA, Independent is passed 
upon by a vote not only of the employees in the locals 
of Greater New York, but also along the entire‘ 
Atlantic seaboard; is that right? 

The Witness: That is correct, sir. 

I may be able to clear it up, if you want me to 
give you the history of the negotiations. 

The Wage Scale Committee is composed of mem- 
bers of all locals from Portland, Maine, to Hampton 
Roads, Virginia. They negotiate the contract with 
the New York Shipping Association. If a man 
comes from Baltimore, he gets up and argues his 
point; that is, they negotiate the basic part of most 
of the contract. 

There may be certain port conditions that they 
will go back and negotiate on a local level, but the 
biggest part of the contract is negotiated in New 


York by a wage scale committee, composed of men 
representing locals from Portland, Maine, to Hamp- 
ton Roads. 


[220] Hearing Officer: And that as the nego- 
tiations covering the Greater New York Harbor 
were concluded, or when those negotiations were 
concluded, that then the negotiations covering the 
harbors south of New York and down to Hampton 
Roads are taken up in succession. 

The Witness: That is, the local questions. There 
are some working conditions peculiar to different 
areas. They are not negotiated there. They are 
negotiated in their own ports, but such things as 
wages, hours, the amount of men in a gang, the 
guarantee that you get, and all that, that is all nego- 
tiated in New York here by the committee. 
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Mr. Waldman: I recognize that that issue was 
not fully developed at the last hearing on behalf of 
the ILA. 


By Mr. Waldman: 


Q. This wage scale conference committee, which con- 
sists of approximately 125 representatives, how are. they 
composed. How do they get to be such a wage scale com- 
mittee? [221] A. The district prior to the negotiations 
notifies all the locals in the district that they are going to 
start negotiations, and the committee comes in from every 
local with their demands, or with their proposals. 

Q. And those proposals come in to the Alantic Coast 
District Office in New York from all parts of the Atlantic 
Coast District? A. That’s correct. 

Q. From all locals? A. That’s correct. 


Hearing Officer: How far south? 
The Witness: Hampton Roads. 


By Mr. Waldman: 


Q. These demands that are received at the headquarters 
in New York, what happens to them; what is done with 
them? A. Well, they are all received, and then we call a 
meeting of the Wage Scale Committee. They sendin, with 
their demands, the accredited delegates to the committee. 

Q. All right. When you speak of accredited delegates, 
how are they selected; how do they become delegates to the 
Wage Scale Committee? A. They are elected by. their 
locals. 


Q. Throughout the Atlantic Coast district? A. .That’s 
correct. 

Q. I wonder if it is necessary for me to establish what 
[222] the geographic area of the Atlantic Coast district is. 
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Would you tell us that? A. The geographic is from Hali- 
fax, Nova Scotia, to Hampton Roads, but the negotiations 
don’t go into Canada. 


[224] By Mr. Waldman: 


Q. Mr. Connolly, coming back again to the accredited 
delegates of the Wage Scale Conference Committee, when 
you receive the demands from each local in the Atlantic 
Coast area except Canada, do you also receive credentials 
for certain persons who have been accredited by the locals 
to serve for the negotiating period as Wage Scale Con- 
ference delegates? A. Yes, sir. 

Q. What happens thereafter? How does the Wage | 
Scale Conference Committee get organized and what does 
it do with the demands that come from all over the district? 
A. Well, prior to meeting the employers, we call the whole 
district in. They come in with the demands that are read 
off and we try to boil it down to one district proposition. 

Q. What does that mean? I heard that expression used 
for many years. What does that mean, a proposition, a 
district proposition? A. Well, Philadelphia may come in 
with 50 cents an hour increase; New York may come in with 
40; Boston may come in with 60; Baltimore may come in 
with 25 cents, and other demands. 

[225] Q. What do you do with that? When you have 
three conflicting demands on wages, let’s say, what do you 
do with that? A. We boil it down to one— 

Q. When you say ‘‘we,’’ whom do you mean? A. The 
Wage Scale Committee. 

Q. At this session of the entire Wage Scale Committee, 
these accredited delegates have to decide what will be pre- 
sented to the employers as a demand for wages? A. That’s 
correct. 
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Hearing Officer: And again I am going to ask 
you, the Wage Scale Committee is a committee com- 
posed of representatives from locals from Portland, 
Maine, down to Hampton Roads? 

The Witness: That’s correct. 


Q. (By Mr. Waldman) Does this committee function 
by unanimous vote, majority vote, or whatever vote it may 
use, for deciding what, using your example, as far as wages 
are concerned, would be the district proposition on wages? 
How do they doit? A. Well, they vote on it, and if there is 
any question on it, it is voted on the voting strength of the 
locals. If a local has 3,000 members, it is allowed 30 votes; 
if it has 100 members, it is allowed one vote. One vote per 
hundred members. 

[226] Q. So that the final determination as to what the 
district proposition would be, as far as the ILA is-con- 
cerned, is voted on and determined by a proportionate vote 
of the membership’s strength; is that correct? A. That’s 
correct. : 

Q. Not on the basis of delegate members? A. No. 

Q. Is the same process true with respect to the size of 
the gang? A. With all of the questions that go before the 
employers. 

Q. When the questions are thus determined, you then 
present, you say, a single proposition to the employers. 
You mean a single set of demands; is that what your propo- 
sition means? A. Yes. 

Q. Because a district proposition is meaningless with- 
out an explanation. A. Well, it’s a district proposition. It 
is one set of demands, that’s all. 

Q. You don’t submit any varying set of demands for 
each port in the district? A. No. 

’ Q. This set of demands is reduced to writing, isn’t it? 
‘A. Yes. 
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[227] Q. And at each negotiating period, which is gen- 
erally two years apart, the written demands are thus sub- 
mitted as the Atlantic Coast District Wage Scale Confer- 
ence Committee demands to the New York Shipping Asso- 
ciation? A. That is correct, sir. 

e © e 

[230] Q. If he is on the employers’ side. A. The em- 
ployers’. 

Q. The employers’ chairman recognizes him? A. Yes. 

Q. Suppose two men raise their hands simultaneously, 
one from your side and one from the employers’ side, for 
recognition. What happens? A. Well, we either give it to 
one or the other. 

Q. That is the way it has always worked? A. Yes. It 
didn’t always work that way. At one time none of the em- 
ployers would talk that much, but this time they are all 
talking. 

Q. You mean at one time only the chairmen conducted 
the [231] negotiations? A. Yes. 

Q. But the employer representatives were there? <A. 
Yes, sir. 

Q. Will you tell us some of the representatives who sat 
at the conferences on behalf of the employers? Were they 
shipping company representatives? A. They are all ship- 
ping company representatives, except that they have as ad- 
visers three or four contracting stevedoes who act as advis- 
ers for them. The rest of the people represent the steam- 
ship industry. 

Q. So that whatever may be the nature of the New York 
Shipping Association, in the collective bargaining negoti- 
ations the shipping employers are represented to do the 
bargaining? A. Yes, sir. 

Q. And you say they have only about three advisers of 
oa contractors, the stevedores, who function locally? A. 

es. 
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Q. Name some of the companies that are represented at 
these negotiations. A. Well, Grace Line; U. S. Lines; 
Barber Line; Cunard Line; American-South African Line; 
Holland-American Line. They are all from the big steam- 
ship companies. 

Q. And their officers are there to negotiate? [232-33] 
A. Their officers are there to negotiate. 

Q. And their companies ultimately sign the agreement? 
A. Yes, sir. 

Q. Do these companies do business also in the other 
ports in the Atlantic Coast district? A. Yes, sir. 

Q. Coming down to the process of negotiations again, 
there comes a time when the employers present demands to 
you. A. Counter-proposals. 

Q. And then these proposals by the union and counter- 
proposals by the employers become the subject matter of 
debate and discussion from session to session? A. That is 
correct. 

Q. In connection with proposals by the union, let’s say, 
for example, concerning pensions, the amount the employ- 
ers should contribute towards a pension fund, when the dis- 
cussion takes place, is it limited to delegates of your Wage 
Scale Conference only within the Port of New York? A. 
No, sir. 

Q. Who participates in it, as far as the ILA delegates 
are concerned? A. The delegates to the Wage Scale Com- 
mittee from the whole Atlantic Coast, from Portland to 
Hampton Roads. 

Q. And they ask for the floor? A. Oh, yes. 

[234] Q. They are recognized? A. They are recognized. 

Q. They present their point of view? <A. Yes, sir. 

Q. They present their own experience? A. Yes, sir. 

Q. Did the chairman of the New York Shipping Associ- 
ation within your memory ever object to having any delegate 
representing say, locals in Philadelphia, ports of Phila- 
delphia or Boston or Norfolk or Baltimore, or any of the 
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other ports within the Atlantic Coast area? A. Did he ever 
object? 

Q. Yes. A. No. 

e a e 

[235] Q. But as a matter of practice, to your own knowl- 
edge and derived from your own personal participation for 
at least fourteen years, you say that the conferences were 
conducted by having the entire Wage Scale Conference 
Committee participate as each delegate sought such partici- 
pation? A. Yes, sir. 

Q. Are your people talkative? A. Well, you ought to 
know. They are very talkative. 

Q. They didn’t leave it all to the chairman, did they? 
A. No. If you want to know how it is they negotiate, the 
vice-presidents of the various ports do most of the negotia- 
tions—that is, Donovan from Boston, Alston from Norfolk, 
Moock from Philadelphia, Idzik from Baltimore. 


Q. And, of course, yourself from New York? A. My- 
self; and other members of the vice-presidents of the At- 
lantic Coast district. 


[236] Q. When a question arises as to whether an offer 
of 12 cents an hour from the employers should be accepted, 
whereas your demand say, is 25 cents an hour, what do you 
ultimately do, as far as your committee is concerned, in 
arriving at the decision as to what your committee would 
say about it? A. Well, we meet as the full committee and 
we discuss [237] the demands. 

Q. Separate from the employers? A. Separate from the 
employers. 

Q. What do you do then? You discuss the proposals? 
A. We discuss the proposals and we either stay with them 
or we may change them a little, but this is done by the full 
committee. 

Q. Is it done by a majority vote of the entire commit- 
tee? A. By the entire committee. 
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Q. Then from the first meeting, as we started to discuss 
it, to the last meeting with the employers, is the full com- 
mittee always the only committee that does the negotiating? 
A. That is correct. 

e @ e 

[238] Q. Whether it is recommended or submitted with- 
out the recommendation of the Wage Scale Conference 
Committee, who ultimately decides as to whether the writ- 
ten draft of the understanding is to become the contract, 
as far as the ILA is [239] concerned? A. The membership 
of the district. 


[242] Q. Now we come to the questions as to the type of 
issues that are discussed at these collective bargaining 
sessions. You say that certain issues are discussed which 
apply to the whole district and other issues are left to be 
discussed in each port separately those that are purely 


local in nature? A. That’s right. 

Q. In the conferences, does it ever develop where an 
issue is presented here and discussed, let’s say, by Daniel 
Donovan of Boston, in which the employers would take ex- 
ception on the ground that this is purely a local issue for 
Boston and not a matter to be discussed as applicable to 
New York and the other ports generally? A. Well, we 
don’t submit the other ports’ local proposals. We just 
submit the district proposals. 

Q. Those are the basic proposals? A. Basic proposals. 

[243] Q. That is why it never arises in the discussion 
that it has to be ruled out? A. That’s correct. 

Q. You, yourself, rule it out? A. Yes. We rule it out 
on our own. 

Q. Is that during the sifting process? When you col- 
late all the demands, you separate the district proposals 
from the local proposals? A. That’s correct. 
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Q. When the district proposal is adopted—you are 
familiar, of course, with the contracts of the other ports 
and the Atlantic Coast district—what happens in every 
port, without exception, with respect to wages? We will 
begin with wages. What happens in every port in the 
Atlantic Coast district? A. Well, the wages are equal in 
every port. 

Q. Identical? A. Identical. 

Q. How about the question of hours? A. Hours are 
equal. 

Q. Identical? A. Identical. 

Q. How about pensions? A. Pension contributions are 
identical. 

Q. How about welfare contributions? [244] A. That’s 
the same—identical. 

Q. How about the size of the gang? A. That’s identical. 

Q. These are basically the overall agreed upon condi- 
tions? A. Yes. 

Q. Can you think of any others that are basically over- 
all agreed upon conditions that are identical in all the 
ports? A. Penalty cargoes, what we have a penalty on. 

Q. What does that mean? We are not all familiar with 
this terminology. A. Certain cargoes we get a penalty for 
handling. 

Q. You mean you get an increase— A. Salvage cargo, 
ammunition, handling wet hides, all of this. 

Q. When you say you get a penalty, you mean you get 
an increased wage for it, a premium wage? A. Premium 


2. 

Q. In all the premium wages, to the variation of a frac- 
tion of a cent, are they identical throughout every port? 
A. Well, they are identical throughout every port, but 
some ports may have more than the district has, because 
it is peculiar to that port. 

Q. Could it have less? A. No, it wouldn’t have less. 
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[245] Q. In other words, the minimum standards are 
set for the entire district? A. Yes. 

Q. And that’s to the fraction of a penny? A. That’s 
correct, 

Q. Do these matters get negotiated at all in the other 
ports, or do they come down as a result of the negotiations 
that take place in New York? A. They come down as a re- 
sult of the negotiations that take place in New York. 


s e e 


[246] Q. Coming up to your next district, your next 
district is what, as of now? A. South Atlantic and Gulf 
district. 

Q. I am going to ask you whether you know to what ex- 
tent if any the shipping company, companies with whom 
you negotiate in New York do business in those ports as 
well, in the ports of that area as well? A. Well, we say 
that between 85 and 90 per cent of the shipping throughout 
the whole country is controlled by the members of the 
New York Shipping Association. 

Q. Do you know the volume of business that is done by 
the shipping companies who negotiate in New York in 
the Gulf district? [247] A. Well, I would say the com- 
panies in New York do around 85 per cent of all the busi- 
ness, whether it is in New York or in Canada or in the Gulf. 

Q. With respect to the ports in the Gulf district, what 
happens in those ports with respect to wages? Is there 
any local negotiation on wages? A. There is areawide ne- 
gotiation. There are different rates in the South Atlantic 
and Gulf. The East Coast of the Gulf will make it one 
wage; New Orleans may get another and the West Texas 
people get another one. 

Q. Let me see whether I can clarify this statement of 
yours. 


Mr. Giardino: Is this in the nature of a ques- 
tion? 
Mr. Waldman: Yes. 
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By Mr. Waldman: 


Q. I want to clarify what your statement adds up to. 
In these areas you say there are different wage scales? 
A. Yes. 

Q. Within the past ten to twelve years, Mr. Connolly, 
if the agreement in New York provided for an increase of 
25 cents an hour, what would be the increase in any of the 
ports in the South Atlantic and Gulf district? A. 25 cents 
an hour. 

Q. If the agreement in New York covering hours was 
eight hours a day and clock hour overtime after that within 
a specific [248] period within the twenty-four hours, what 
would be the overtime rate in the ports of the South At- 
lantic and the Gulf district? A. The overtime clock hours 
would be the same as New York. 

Q. Would the rate of overtime, the premium rate of 
overtime, be the same? A. Yes. The premium would be 
time and a half. 

Q. If the agreement in New York—and I am talking 
for a period now of twelve to fourteen years—was that the 
minimum-sized gang was twenty, would there be a differ- 
ent sized gang in the other ports? A. On certain cargoes, 
yes, there may be. 

Q. Are the differences in the wage rates in the areas 
you testified to differences which had existed for a long 
time because of certain local conditions? A. Yes, sir. 

Q. With respect to any increments or changes that have 
been made in the last twelve years in the Port of New York 
in negotiations between the shipping companies and the 
Atlantic Coast Wage Scale Conference Committee, are 
those changes, involving wages, hours and similar basic 
matters, exactly the same in the areas embraced by the 
South Atlantic or Gulf district? [249] A. Are wages and 
hours the same, the guarantees? 
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Q. The changes. A. Are the changes the same? Yes. 
The South Atlantic and Gulf Coast district wait for New 
York or the Atlantic Coast district to finish their negotia- 
tions, and then they get offered the same thing. 

Q. In other words, whatever is fixed by the negotiation 
here between the shipping companies and the Wage Scale 
Conference Committee as ultimately approved by the mem- 
bership of the Atlantic Coast district is automatically ap- 
plicable to the ports in the South Atlantic and Gulf dis- 
tricts? A. I would say in 90 per cent of the districts. 


[255] Q. What is the basic purpose for preparing what 
you referred to as a district proposition instead of a so- 
called port proposition? A. Well, we wanted to try to 
keep all of the ports equal on the basic problems in our 
industry. 


Q. And that is because the ILA is an international la- 
bor organization? A. Yes, because it is a labor organiza- 
tion, and this has been an object since 1912, to try to get 
together to try to equal conditions in each port. 

Q. So then you were anxious to maintain similar stand- 
ards in the various ports, wherever you could? A. That’s 


right. 
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General Counsel’s Exhibit 4-1 
Page 1 


Proposal oF THE INTERNATIONAL LonesHOREMEN’S 
Association to THE NYSA aND ALL STEAMSHIP 
Companies AND STEVEDORING Companies CovEBING 
Loaprne AND UNLOADING OF ALL CaRrGoEs FROM 
Portianp, Marnz TO BRowNsvILLE, Texas. 


August 1, 1956 


PREAMBLE: 
Tats AGREEMENT, MaDE AND Exrezep Lxro by the members 
of the New York Shipping Ass ’n., Deep Water Steamship 
Lines and Contracting Stevedores of all Ports from Port- 
land, Maine to Brownsville, Texas, as party of the first 
and the International Longshoremen’s Ass’n Inde- 
pendent, and its affiliated Locals, as party of the second 
part, covers the work pertaining to the rigging of ships, 
the coaling of same, the loading and unloading of all 
cargoes, including Palletizing of freight delivered to pier 
by Truck or Lighter to be performed by I-L.A. Ind. labor, 
mail, wet and dry ship stores and baggage, and the handling 
of lines in connection with the docking and undocking of 
ships. 
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New Yors Surerrxe Association, Inc. 
80 Broad Street 
New York 4, N. Y. 


August 2, 1956 


Mr. Patrick J. Connolly 

President, Atlantic Coast District 

International Longshoremen’s Association, 
Independent 

265 West 14th Street 

New York 11, N. Y. 


Dear Mr. Connolly: 


After full consideration of the arguments advanced 
by the Union for bargaining on the Atlantic Coast and Gulf- 
Coast-Wide basis, the Conference Committee has strongly 
re-affirmed its determination that, for sound and prac- 
tical reasons, bargaining must be restricted to the Port 
of Greater New York. 


We have received only a portion of your proposals for 
@ new contract for the Port of New York and obviously 
cannot proceed with our consideration of these until we 
are given the opportunity to study all of them together. 
Accordingly we would appreciate receipt of the negotiable 
items as quickly as possible. 
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We will then be prepared to meet with you again one 
week after receipt of your full proposals. 


Very truly yours, 


A. P. CHorm 
Chairman 
SCH 
P.S. I am attaching hereto for your records six copies of 
the full text of the Conference Committee’s state- 
ment which I read at our meeting this morning to 
your Committee 


General Counsel’s Exhibit 4-3 
(Western Union TELecEam) 


YZD133 PD=NJ NEWYORK NY 8 440PME= 
ALEX CHOPIN, CHAIRMAN CONFERENCE COMMITTEE 


SA 
=80 BROAD ST NYK= 


IN ANSWER TO YOUR LETTER OF AUG 2 1956. THE 
WAGE SCALE COMMITTEE OF THE ILA IND IS IN UNAN- 
IMOUS AGREEMENT THAT FURTHER PROPOSALS IS 
NOT TO BE PRESENTED UNTIL. THE NYSA AGREE 
TO MEET WITH THE OTHER REPRESENTATIVE OF 
STEAMSHIP ASSOCIATIONS AND NEGOTIATE AGREE- 
MENT ON A NATIONAL BARGAINING SCALE= 


PATRICK J CONNOLLY 
CHAIRMAN OF ILA IND WAGE SCALE 
COMMITTEE= 
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Wesrezn Union 
August 13, 1956 
3:20 PM 
Mr. Patrick J. Connolly 
President 
Atlantic Coast District 
International Longshoremen’s Association (Ind) 
265 West 14th Street 
New York 11, N. Y. 


Re your telegram August nine, we refer you to Our 
August second statement giving you our reasons why we 
cannot acced to proposals for bargaining for an area 
greater than the Port of Greater New York and Vicinity, 
the only area covered by our agreements Stop 

We again request you present us with your full pro- 
posals for all classifications for the Port of Greater New 
York, as rapidly as possible, so that we will have time to 
consider them and proceed with our negotiations Stop 
Your failure to do so has delayed our negotiations which 
we began earlier this year to reach agreements in sufficient 
time for ratification by all parties before October first 
Stop This also places full responsibility for refusal to 
bargain upon the Union Stop 


A. P. CHorr 
Chairman 
Conference Committee 
New York Shipping Association 
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Copy 
InresnationaL LoNGSHOREMEN’s ASSOCIATION 
INDEPENDENT 
265 West 14th Street 
New York 11, N. Y. 
August 23rd, 1956 

New York Shipping Association, 

80 Broad Street, 

New York, New York 

Attention of A. P. Chopin 


Dear Sir: 


The International Longshoremen’s Association, Ind. on 
behalf of its membership in the Port of New York wishes 
to negotiate a contract with the employer-members of the 
New York Shipping Association. 


The International Longshoremen’s Association, Ind. 
believes that the best interests of the U. S. Merchant 
Marine, the public and the members of the International 
Longshoremen’s Association, will be served by negotiating 
an industry wide agreement on such subjects as wages, 
pensions, welfare, vacations, size of gangs and such other 
matters as may be mutually agreeable to the parties. This 
industry wide agreement shall cover all Ports in the United 
States of America on the Atlantic and Gulf Coasts from 
Brownsville, Texas to Portland, Maine. 

A local agreement shall be negotiated between our re- 
spective local unions and your Association, covering local 
port practices and working rules for the Port of New York 
simultaneous with the execution of an industry wide agree- 
ment. 

For this purpose the International Longshoremen’s As- 
sociation is convening a meeting of all employer groups 
on the Atlantic and Gulf Coasts with whom the Interna- 
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tional Longshoremen’s Association has heretofore had col- 
lective bargaining agreements for the purpose of negotiat- 
ing an agreement to replace the agreement expiring Sep- 
tember 30th, 1956. The Wage Scale Committee of the 
International Longshoremen’s Association will be prepared 
to commence negotiations at that time. 

The meeting will be held on Thursday, August 30th, 
1956 at 2:00 P. M. at the Statler Hotel, in the City of Wash- 
ington, D. C. 

Very truly yours, 


(Sgd.) William V. Bradley 
Wruum V. Braprey 
International President 


Copy 


Captain William V. Bradley 

International President 

International Longshoremen’s Association, Ind. 
265 West 14th Street 

New York 11, New York 


Dear Captain Bradley: 


We acknowledge receipt of your communication of 
August 23, 1956 asking for an industry-wide agreement on 
various subjects and calling a meeting of the employer 
groups on the Atlantic and Gulf Coasts in Washington, 
D. C., for Thursday, August 30, 1956. We also acknowl- 
edge receipt this morning of the additional proposals of the 
union for longshoremen and understand that we now have 
your total and full demand as they would affect the long- 


164 
General Counsel’s Exhibit 4-6 


ahoremen in the Port of Greater New York and vicinity. 
Mr. Connolly has advised me that we will receive the bal- 
ance of the union proposals for the other New York Port 
classifications by tomorrow. 

At a meeting of our Conference Committee today your 
communication was carefully considered. I have been au- 
thorized to reiterate to you the basic position taken by our 
Association as expressed to you in our earlier correspond- 
ence and discussions. It is that we will not participate in 
any negotiations affecting other ports but are willing and 
anxious to negotiate the renewal of the collective bargain- 
ing agreements covering our employees in this Port, which 
is the established area for bargaining. 

Obviously, negotiations affecting this port should be 
held in New York and not in a distant city. We, therefore, 
will not attend the meeting you have called in Washington 
since, under the circumstances, such a meeting would serve 
no practical purpose. We previously notified you of our 
readiness to confer and negotiate for the Port of Greater 
New York and vicinity one week after receipt of all of your 
proposals. Following receipt of the balance of your pro- 
posals tomorrow (Tuesday, August 28th), we will be 
pleased to meet with you next Tuesday afternoon, Septem- 
ber 4, 1956 at 2:30 P. M., at our offices. 


Very truly yours, 


A. P. CHorrs 
Chairman 
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ProposaL oF THE IwreRNATIONAL LONGSHOREMEN’S 
Association To THE NYSA anp att SreamsHre 
Companies anp SrEvEDorING Companies CoveRIne 
Loapixe aNp Uw oapine oF att Carcors From 
Porruanp, Marre to Brownsvitze, Texas. 


August 27, 1956 


First order of business at start of negotiations: Establish- 
ment of Clinics for the Port of New York. (Port propo- 
sition, optional) 


PREAMBLE: 


Tuts AGREEMENT, made and entered into by the members 
of the New York Shipping Ass’n., Deep Water Steamship 
Lines and Contracting Stevedores of all Ports from Port- 
land, Maine to Brownsville, Texas, as party of the first 
part, and the International Longshoremen’s Ass’n., Inde- 
pendent, and its affiliated Locals, as party of the second 
part, covers the work pertaining to the rigging of ships, 
the coaling of same, taking off of Hatch Covers and Beams 
on arrival of a ship, and, putting on Beams and Hatch 
Covers on sailing of a ship to be performed by LL.A., Ind, 
labor, the loading and unloading of all cargoes, including 
Palletizing of freight delivered to pier by Truck or Lighter 
to be performed by LL.A., Ind., labor, mail, wet and dry 
ships stores and baggage, and the handling of lines in 
connection with docking and undocking of ships. 
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IN THE 
UNITED STATES COURT OF APPEALS 
For rae Disteict or CoLumpra Crmoorr 


No. 14,985 


a 


InrerwationaL LoncsHoREMEN’s Association, INDEPEND- 
ent, Wiis V. Bravtey, its President, and Patrick 
J. Coxwotty, its Executive Vice President and Chair- 
man of its Wace Scare Commurrez, ATLANTIC Coast 
District, 
Petitioners, 
Vv. 


Nationat Lasoz Rewations Boagp, 
Respondent. 


— 


Prehearing Conference Sti jon 


Pursuant to Bule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stipu- 
late and agree as follows with respect to the issues, the 
facts, the procedure, and the dates for the filing of the 
briefs and Joint Appendix herein. 


L 
Tre Issues 


The Union in this case had been certified as bargaining 
representative for longshoremen in the Port of New York. 
It was recognized by the same Employers as collective bar- 
gaining representative in other ports. In its 1956 negotia- 
tions with these Employers, the Union included, among 
its many other suggested changes in the expiring contract 
covering the Port of New York employees, a proposal that 
the Employers enter into a coast-wide agreement with it. 


167 
Prehearing Conference Stipulation 


Petitioners continued to advance that proposal upon its 
rejection by the Employers at a time when many issues 
raised by both parties remained outstanding and un- 
resolved. The questions presented are: 


1. Whether, in the circumstances presented by this 
record, petitioners were guilty of a refusal to bargain in 
good faith by continuing to advance their proposal for a 
coast-wide agreement notwithstanding its rejection by the 
Employers. 


2. Whether the Board erred in denying petitioners’ 
motion to reopen the proceeding to admit evidence that 
after issuance of the Intermediate Report the Employers 
proposed, and thereafter entered into, a written agreement 
with the Union on a coast-wide basis. 


I 


THe Jour Aprenpix 


A. The portions of the record to be printed shall be 
embodied in a Joint Appendix. Petitioners shall serve 
their designation of the contents of the Jomt Appendix 
on or before July 1, 1959, and respondent shall serve its 
counter-designation within 10 days after receiving peti- 
tioners’ designation. 

B. Each party shall bear the expense of printing in 
the Joint Appendix the portions of the record designated 
by it. Petitioners shall include in their designation and 
bear the expense of printing the Board’s Decision and 
Order, the Intermediate Report of the Trial Examiner, 
this stipulation, and this Court’s order thereon. The print- 
ing of the record shall be the responsibility of petitioners. 


C. It is further agreed that any party and the Court, 
in the briefs and at and following the hearing in the case, 
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may refer to any portion of the original transcript of 
record herein which has not been printed, to the same 
extent and effect as if such portions of the transcript had 
been printed or otherwise reproduced, it being understood 
that any portions of the record thus referred to will be 
printed in a supplemental Joint Appendix if the Court 
directs the same to be printed. 


i. 


Firing or Barers 


Petitioners shall file their brief and the Joint Appendix 
in this Court on or before August 17, 1959. Respondent’s 
brief shall be due four weeks after the receipt of peti- 
tioners’ brief, and petitioners may have two weeks in which 
to file a reply brief. 


Warman & Watpman 


By Loum Watoman 
Counsel for Petitioners 

New York, N. Y. 

June 9th, 1959. 

Maxce, Matiet-Prevosr 

Assistant General Counsel 
National Labor Relations Board 
Counsel for Respondent 


Washington, D. C. 
June 8th, 1959. 


Order 


UNITED STATES COURT OF APPEALS 
For tae Disraict or Couumsra Circurr 
No. 14985—September Term, 1958 


—————— 


InrerwationaL LoncsHorEMEN’s AssociaTION, INDEPEND- 
ENT, WriaM V. Braptey, its President, and Patrick 
J. Connotty, its Executive Vice President and Chair- 
man of its Wace Scare Commairrez, Artantic Coast 
District, 
Petitioners, 
Vv. 


Nationa, Lasor Retations Boarp, 
Respondent. 
————_——_>_—— 


Before: 
Prerryman, Chief Judge, in Chambers. 


Counsel for the parties having submitted their stipula- 
tion pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the 
stipulation of the parties is hereby approved, and it is 


Oxpekep that the parties proceed according to the stipu- 
lation and that the times for filing the briefs and joint 
appendix of the parties is fixed as follows: 


Petitioners’ brief and the joint appendix shall be 
filed on or before August 17, 1959; 

Respondent’s brief shall be filed on or before 
September 14, 1959; 

Petitioners’ reply brief, if any, shall be filed on 
or before September 28, 1959; and it is 


Furtuer Oxperep that this order and the aforesaid 
stipulation be printed in the joint appendix. 
Dated: June 15, 1959 


BRIEF FOR PETITIONERS 


Ruited States Court of Appeals 


For the District of Columbi  Cixeates © ; 
or the ° umbia Sa Por unt Ot Appeaty 


f Columbig Ctreuty 


No. 14,985 eg oo 


a med, 4) IZ, 


INTERNATIONAL LONGSHOREMEN’S S&¢S6CIA- 
TION, INDEPENDENT, WILLIAM V. BRADLEY, 
its President, and PATRICK J. CONNOLLY, its Ex- 
ecutive Vice-President and Chairman of its WAGE 
SCALE COMMITTEE, ATLANTIC COAST DIS- 
TRICT. 

Petitioners, 
against 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


ON PETITION TO REVIEW AND SET ASIDE, AND 
CROSS PETITION TO ENFORCE, AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


Lovis WaiLpMan, 
Counsel for Petitioners, 
305 Broadway, 
New York 7, N. Y. 


Statement of Questions Presented 


The Union in this case had been certified as bargaining 
representative for longshoremen in the Port of New York. 
It was recognized by the same Employers as collective bar- 
gaining representative in other ports. In its 1956 nego- 
tiations with these Employers, the Union included, among 
its many other suggested changes in the expiring contract 
covering the Port of New York employees, a proposal that 
the Employers enter into a coast-wide agreement with it. 
Petitioners continued to advance that proposal upon its 
rejection by the Employers at a time when many issues 
raised by both parties remained outstanding and unre- 
solved. The questions presented are: 


1. Whether, in the circumstances presented by this 
record, petitioners were guilty of a refusal to bargain in 
good faith by continuing to advance their proposal for a 
coast-wide agreement notwithstanding its rejection by the 
Employers. 


2. Whether the Board erred in denying petitioners’ 
motion to reopen the proceeding to admit evidence that 
after issuance of the Intermediate Report the Employers 
proposed, and thereafter entered into, a written agreement 
with the Union on a coast-wide basis. 


INDEX 


Statement of Questions Presented 
Jurisdictional Statement 
Statement of the Case 

The Parties 


Commencement of Negotiations Between the ILA 
and the Members of the New York Shipping 
Association in 1956 

The Economic Basis of the ILA’s Proposal 


The Filing of the Unfair Labor Practice Charge, 
the Issuance of a Complaint, and the Grant of 
a Temporary Injunction by the District Court 


The Negotiations Subsequent to October 25, 1956 


The Board’s Decision 


The Union’s Motion to Reconsider or Remand 
for Additional Evidence 


The Statutes Involved 


Point I—The Union’s refusal to abandon its pro- 
posal for a coast-wide contract after the initial 
rejection by the employers, and at a time when 
many other issues remained unresolved, does 
not constitute a refusal to bargain in good faith . 


A 


A. In its Extended Negotiations With the Em- 
ployers Over the Many Unresolved Issues 
Tendered by Both Sides, the ILA Did Not 
Make its Proposal for a Limited Coast-Wide 
Agreement a Condition Precedent Hither to 
an Agreement or to the Continuation of Bar- 
gaining. No Finding to the Contrary Was 


. Not Having Insisted Upon a Coast-Wide 
Agreement as a Condition Precedent to Mak- 
ing Any Contract, the Union Was Entitled to 
Continue to Advance That Proposal as One 
of the ‘“‘Negotiable Items’? and Was Not 
Obligated to Withdraw it Upon the Em- 
ployers’ Initial Rejection 

Point II—This proceeding was rendered moot and 
any legal basis for an order against the Union 
destroyed when the employers on their own ini- 


tiative proposed, and thereafter entered into, a 
written agreement with the Union on a coast- 
wide basis. The Board erred in refusing either 
to reconsider its decision or to take additional 
evidence of this material change in circumstances 
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InrernationaL LoNGSHOREMEN’s ASSOCIATION, 
InpEPENDENT, et al., 
Petitioners, 
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NationaL Lasor Retations Boazp, 
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ON PETITION TO REVIEW AND SET ASIDE, AND 


CROSS PETITION TO ENFORCE, AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


Jurisdictional Statement 


The decision and order of the National Labor Relations 
Board, review of which is here sought, was issued on Sep- 
tember 30, 1957. A motion to reopen the proceeding or in 
the alternative to take additional evidence of facts occur- 
ring since the hearing before the Trial Examiner was made 
by the Union on October 31, 1957 and denied by the Board 
on February 26, 1959. ‘The petition for review of the 
Board’s decision and order was filed with this Court on 
March 6, 1959. On March 25, 1959 the Board filed its 
answer and cross-petition for enforcement. 


The statutory provisions under which jurisdiction for 
review is based are Sections 10(e) and 10(f) of the Labor 
Management Relations Act 1947, 61 Stat. 147-148, 29 
U. 8. C. Sections 160(e) and 160(f). 
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Statement of the Case 


The Parties 


This case arose out of charges filed with the National 
Labor Relations Board by the New York Shipping Asso- 
ciation (hereinafter sometimes referred to as ““NYSA’’), 
an Employer association representing shipping and steve- 
doring companies in the Port of New York. 


The petitioners are the International Longshoremen’s 
Association and its President together with the Chairman 
of its Atlantic Coast District Wage Scale Committee. The 
petitioning labor organization will hereinafter sometimes 
be referred to as ‘‘the Union” or ‘‘the TLA”’. 


The Background 


The ILA has been bargaining representative for long- 
shoremen and related classifications of waterfront em- 
ployees in the Port of New York for over 25 years. It has 
also been bargaining representative for the same cate- 
gories of workmen in the other ports along the Atlantic 
and Gulf Coasts of the United States for substantially the 
same period of time. In both New York and elsewhere, 
the ILA and the employers have entered into written col- 
lective bargaining agreements. 


For many years the employers of longshoremen doing 
business in the Port of New York have been represented 
in their bargaining with the ILA by the New York Ship- 
ping Association. New York being by far the largest port 
in the nation, virtually all the major shipping companies 
do business there and are accordingly members of the 
New York Shipping Association. These same employers 
also utilize the other ports of call along the Atlantic and 
Gulf coasts, accounting for a substantial portion of the 
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maritime business and longshore employment throughout 
these coastal ports (App. 150-152, 155-156).? 


In 1954, as a result of a challenge to the ILA’s juris- 
diction in the Port of New York, a representation election 
was held; and the ILA, victor in that election, was certified 
as the bargaining representative of New York longshore- 
men (New York Shipping Association, 108 NLRB No. 94). 
No challenge having been made to the ILA’s representa- 
tive status in the other ports, the ILA continued in these 
ports as the recognized, but uncertified, employee repre- 
sentative. 


Commencement of Negotiations Between the 
ILA and the Members of the New York 
Shipping Association in 1956 


Negotiations between the ILA and the members of the 
New York Shipping Association for a collective bargaining 
agreement to succeed the one due to expire on September 
30, 1956 commenced on August 1, 1956 (App. 59, 61). 
Because the Board has found that the Union’s refusal to 
bargain in good faith commenced on or about October 26, 
1956 and continued thereafter, we shall consider but briefly 
the negotiations prior to October 26th and devote the bulk 
of our attention to the negotiations during the period in 


1 The record herein consists primarily of evidence adduced at a 
trial of a proceeding brought by the Board for a temporary injunction 
pursuant to Section 10(j) of the National Labor Relations Act 

against petitioners. That case was heard by Judge Frederick v. P. 
Bryan Bean er the United States District Court for the Southern District 
of New York, and by stipulation the record there compiled was made 
the record before the Board. In addition, the record consists of the 
evidence submitted in a 1956 representation proceeding involving 
New York longshoremen, as a result of which the ILA was certified 
as bargaining representative of these longshoremen. Since the 
parties herein are printing a Joint Appendix, all references pursuant 
to this Court’s Rule 17(c) (5), are to “App.” 
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which the Board found the Union to have been guilty of 
bad faith bargaining. 

On August Ist the ILA submitted a set of written 
demands to the New York Shipping Association which 
included a proposal for industry-wide bargaining covering 
all ports along the Atlantic and Gulf coasts as well as 
other proposed changes in the collective agreement. On 
Angust 27th a more complete set of proposals was sub- 
mitted by the Union (App. 72, 90). Between August 27th 
and October 22nd the respective negotiating committees 
met together only once, on September 4th, because of the 
pendency of a representation proceeding before the Na- 
tional Labor Relations Board, it being mutually recog- 
nized that in view of this proceeding bargaining between 
the parties would be unwise, if not actually illegal (App. 
67, 68). 


This representation proceeding had been commenced by 
a petition filed on July 31, 1956 by the International 


Brotherhood of Longshoremen, a rival union to the ILA. 
On September 24th the Board ordered an election covering 
longshoremen and related classifications of labor in the 
Port of New York, the same unit involved in the 1954 
election. The election was conducted on October 17th 
and the ILA again emerged victorious. Since the Board’s 
rules require five business days to elapse before a certifica- 
tion can issue in order that objections may be filed by the 
defeated party, the ILA was not certified as bargaining 
representative until October 25th (App. 58-59). 


In the meantime, on October 22nd the ILA’s negotiating 
committee again met with the bargaining committee of the 
New York Shipping Association (App. 68). In this con- 
ference the ILA sought to clarify its position with respect 
to industry-wide bargaining. The written demands of 
August 27, 1956 were obviously inartistically drawn since 
they recited a single contract for all ports along the 
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Atlantic and Gulf Coasts but then proceeded to specify 
all the changes desired by the ILA in the existing agree- 
ment between the Union and the members of the New 
York Shipping Association, many of these changes relat- 
ing solely to local New York conditions and having no 
applicability to ports other than New York. At the 
October 22nd meeting, therefore, the ILA made clear that 
it was seeking an industry-wide contract on only six major 
terms of employment which, it believed, did not depend 
upon local conditions, and that all other terms and condi- 
tions of employment should be fixed by local port-wide 
agreements. The parties discussed this proposal on Octo- 
ber 22nd after the ILA had presented its position (App. 
69). 

The next negotiating session was held on October 26, 


1959 the date found by the Board to mark the beginning 
of the ILA’s bad faith bargaining (App. 71-72). 


The Economic Basis of the ILA’s Proposal 


For over 25 years the longshore negotiations in New 
York have set the wages, fringe benefits, and other basic 
terms of employment for the entire industry along the 
North Atlantic Coast from Portland, Maine to Hampton 
Roads, Virginia. The basic terms and conditions agreed 
to in New York have automatically been incorporated in 
the collective bargaining agreements covering the other 
North Atlantic ports without any further bargaining 
between the ILA affiliates in these ports and the employer 
associations representing the companies doing business 
there. Negotiations in these other ports were devoted 
to purely local issues (App. 145-147, 153-155). 

Recognizing the realities of the situation, the ILA 
bargaining committee which negotiates with the NYSA 
has over the years consisted not merely of representatives 
of the ILA’s New York locals but of representatives from 
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all locals along the North Atlantic Coast. All delegates 
on the ILA’s bargaining committee have a voice in the 
preparation of the Union’s contract proposals and in the 
actual conduct of negotiations. Indeed, many of the pro- 
posals are known as ‘“‘district propositions”’. And when 
agreement is reached between the negotiating committees 
of the NYSA and the ILA that agreement is subject to 
ratification by vote of the members of the ILA, not in New 
York alone, but along the entire North Atlantic Coast. The 
employers are wholly cognizant of this practice (App. 145, 
146-147, 148-150, 150-152, 152-153). 


Parenthetically it should be noted that the caption of 
the Board’s own complaint herein, following the form 
embodied in the Employers’ charge, describes the peti- 
tioner Connolly as ‘‘Chairman of its [ILA’s] Wage Scale 
Committee, Atlantic Coast District’’. There is no com- 
plaint against any representative of any New York nego- 
tiating committee for the simple reason that no such 


committee exists. 


The ports of the ILA’s South Atlantic and Gulf Coast 
District, that is, south of Hampton Roads, Virginia to 
Brownsville, Texas, suffer certain differentials in wages 
and other terms of employment as compared to the condi- 
tions prevailing along the North Atlantic. But even 
here the increments, as agreed upon in the North Atlantic 
negotiations, have been applied for at least the last ten 
or twelve years to the agreements covering the Gulf ports 
(App. 155-157). 


The ILA has sought for years to eliminate all differ- 
entials but has succeeded thus far only in reducing them. 
And even along the North Atlantic where basic ‘‘money’’ 
provisions are identical, certain differences in basic work- 
ing conditions and other contract terms do affect the 
ultimate ‘‘real’’? wages received by longshoremen in these 
ports as well as their other conditions of employment. 


The work performed by longshoremen in the various 
ports along the Atlantic and Gulf Coasts, including New 


7 


York, is substantially the same. The classification of labor 
in these ports are likewise the same. And all of these 
employees are members of and represented by the same 
union, the ILA. Nevertheless this union has been con- 
fronted with the same problem facing American labor 
generally—that of depressed working conditions in the 
South as compared with those in the North. 


Since the employers doing business in New York and 
the other North Atlantic ports likewise do business in the 
Southern ports, it is, to some measure at least, within their 
power as well as that of the shippers and consignees who 
ultimately pay the freight, to concentrate the delivery and 
receipt of cargo in those ports where lower wages prevail 
and labor costs are therefore less. A tendency thus exists 
for longshoremen in some areas to suffer because their 
union has succeeded in obtaining better wages and working 
conditions in their ports than in others. By the same token 
the general economy in these Northern ports suffers be- 
cause of the competition from cheaper labor markets. And 
since the cheaper market holds the economic advantage, the 
resulting tendency is to depress the wages and working 
conditions of all employees on both Coasts. 


Longshoremen in the Southern ports suffer too under 
the present arrangement because their organizational 
strength vis-a-vis their employers does not match that of 
their Northern fellow workers.’ In the absence of unified 
bargaining, which would permit the strength of the Union 
to be concentrated in a single effort, they are unable to 
bring their wage levels and working conditions up to those 
of the North. 


This problem, which is by no means unique to the ILA, 
caused the Union to adopt as one of its cardinal policies 
the elimination of differentials in the various ports in which 
it functions as bargaining representative of longshoremen 
(App. 135-136, 157). The elimination of these differentials 
through individual port-wide contracts had proven ex- 
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tremely difficult and had not been accomplished despite the 
Union’s most strenuous efforts. The simplest and most 
expeditious way of accomplishing this end, believed the 
ILA, would be through a single industry-wide contract 
covering the few basic terms and conditions of employment 
which do not depend on local port conditions. These are 
generally what is known as ‘‘money matters’? together 
with two or three other basic terms (App. 69). 


A single industry-wide contract would have another 
highly beneficial consequence from the standpoint of the 
Union and its members. Under the system of port-wide 
contracts, when a strike was called in one or more ports, 
and other ports along the Atlantic or Gulf Coast had 
already reached agreement, the employers were able to 
divert ships from the struck ports to the working ports. 
The longshoremen in these other ports were therefore 
compelled to act as strike-breakers against their own 
fellow workers and fellow members of the same union. 


This situation obviously weakened the bargaining power 
of the Union in all ports and diminished its ability to obtain 
favorable contracts for its members. In this respect also 
a single industry-wide agreement would strengthen the 
Union and enable it more effectively and equitably to repre- 
sent all its members. 


In both representation proceedings before the Board— 
in 1953 and 1956—the unit was fixed as port-wide in scope 
primarily because of bargaining history (107 NLRB 686; 
116 NLRB 1183). It was clear to the ILA that the only 
hope of ever achieving the economically more desirable 
industry or coast-wide contract was to alter that history 
by reaching agreement on a broader, merged unit through 
the process of collective bargaining. Unless this could be 
done—and no one has questioned the validity of such an 
agreement—a bargaining pattern once established long 
before the enactment of the National Labor Relations Act 
would serve to freeze the unit pattern forevermore by 
reason of the heavy reliance placed on bargaining history 
in NLEB unit determinations. 
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The Filing of the Unfair Labor Practice Charge, 
the Issuance of a Complaint, and the Grant of ¢ 
Temporary Injunction by the District Court 


bargaining by 
wide bargaining. On 
its complaint and si 
States District Court 
York for a restraining 
against the Union purs 
10(j) of the National 


r was issued; 
6th, a hearing 


occurred during the pendency of negotiations. 


When the unfair labor practice charge came on to be 
heard before the Trial Examiner on December 17, 1956, 
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the parties were still in negotiation. Accordingly, and in 
lieu of a lengthy and perhaps repetitious hearing, it was 
stipulated that the record before Judge Bryan would con- 
stitute the record of testimony in the unfair labor practice 
hearing (App. 55-57). No additional testimony material 
to this appeal was adduced by either party. 


The decision of the Trial Examiner sustaining the com- 
plaint was rendered on January 14, 1957 at which time the 
parties were still negotiating in the face of the imminent 
expiration of the 80-day Taft-Hartley injunction. The 
Union submitted the case to the Board on the briefs which 
had been presented to the Court of Appeals for the Second 
Circuit in the appeal from the temporary injunction. 


The Negotiations Subsequent to October 25, 1956 


Following the certification of the ILA as collective bar- 
| gaining representative on October 25, 1956, the next nego- 


tiating session was held under the auspices of the Federal 
‘Mediation and Conciliation Service, and thereafter all joint 
sessions were held at the Service’s office (195-196). From 
‘October 26th up to and including November 21, 1956, when 
the unfair labor practice proceeding was instituted, the 
parties were bargaining continuously. Numerous sessions 
were held lasting up to ten hours in duration. During this 
‘period at least sixty hours were consumed in joint collective 
‘bargaining sessions with full committees, and innumerable 
| additional hours were devoted to sessions in which the 
) parties occupied adjoining conference rooms, with the 
Mediators shuttling back and forth between the respective 
negotiating committees. At many, if not most, sessions, the 
' Union’s proposal for a coast-wide agreement was not even 
 diseussed (App. 72, 74-75, 77, 90, 94-96, 96-98, 103-104, 105- 
106, 144). 


In addition, starting November 1st and continuing until 
"November 2ist several sessions, covering many hours, 
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were held by joint sub-committees of both the ILA and the 
Employers. These sub-committees considered the subjects 
of seniority, safety conditions, hiring practices, clinics and 
grievances (App. 74, 99-103). 


On October 29th, the fourth day after joint bargaining 
sessions began at the Mediation office, and more than two 
months after the ILA submitted its demands on August 
27th, the employers submitted to the ILA their proposals 
for changes in the 1954-1956 collective agreement (App. 90; 
Gen. Cnsl. Ex. 4-B). On October 26th and 29th, the col- 
lective bargaining sessions were confined to an analysis 
and explanation of the ILA’s over fifty proposals of 
August 27th (App. 92, 94-96; Gen. Cnsl. Ex. 4-7). On the 
30th of October the employers’ proposals of October 29th 
(Gen. Cnsl Ex. 4-B) were explained by them (App. 98). 


Both sides having presented their proposals for affirma- 
tive changes in the agreement, the next step was to present 
their counter-proposals or answers to the demands of the 


other party. Since the ILA proposals were submitted 
two months before the employers’, the answer of the NYSA 
was naturally due first. 


At the:session on October 3ist the employers asked for 
and received one week within which to submit counter- 
proposals to the ILA’s August 27th demands (App. 99- 
102). These counter-proposals were submitted in their. 
‘package’? proposal of November 7th, delivered to the 
ILA on November 7th or 8th (App. 103; Gen. Cnsl. Ex. 
4-C). This package contained not only the employers’ 
counter-proposals to the ILA’s demands of August 27th, 
but also.a partial revision of their own demands of 
October 29th. 


Between November 8th and November 10th, the parties 
explored, discussed and negotiated the Employers’ pack- 
age proposal (App. 74-75, 103, 104). Between November 
10th and November 14th, they considered those Union 
demands: which the Employers had rejected and the effect 
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of the Employers’ ‘‘package’”’ on the Union’s August 27th 
proposal (App. 105-106). On November 14th the Union 
presented its counter-proposals, which included the with- 
drawal of several demands and the modification of virtually 
all others (App. 107-111). And on November 15th, the 
ILA drastically modified its own demands, eliminating all 
but eleven and accepting nine items from the employers’ 
package proposal (App. 111-115). Between November 
15th and November 17th, each side gave ground on one 
of its major demands (App. 115-117, 120), but aside from 
this, the parties’ respective positions remained unchanged 
from November 15th until the temporary interruption of 
bargaining on November 21st through the institution of 
the unfair labor practice proceeding (App. 120-130, 132- 
133). The record of this case goes no further than Novem- 
ber 21, 1956, except for the ILA’s motion to reconsider 
which concerns matters occurring after the grant of the 
restraining order and temporary injunction. The Board’s 
order, however, must rest on the negotiations between 
October 26 and November 21, 1956. 


Because of the negotiations in progress, the ILA agreed 
on two occasions to extend the various collective bargain- 
ing agreements which expired by their terms on Septem- 
ber 30, 1956 (App. 69, 99-102). At the expiration of the 
second extension on November 15, 1956, with no agreement 
having been reached by that time, the ILA declared a strike 
in all the ports in which extension agreements expired, 
which meant all ports along the Atlantic and Gulf Coasts. 
Even after the strike commenced, however, the parties 
continued their bargaining. 


The position of the ILA toward the issue of industry- 
wide bargaining, as characterized by the Chairman of the 
employers’ negotiating committee, was that the question 
constituted ‘‘a negotiable item” (App. 90-92). The ILA 
throughout the sessions at the Federal Mediation and 
Conciliation Service and during the entire pertinent period 
commencing October 26th never took the position that this 
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issue was a sine qua non to a collective bargaining agree- 
ment, never conditioned any agreement upon the grant of 
this particular proposal, never threatened to. break off 
negotiations unless this demand was granted, and never 
refused to discuss or bargain other matters until agree- 
ment was reached on industry or coast-wide bargaining 
(see, e.g., App. 132-133). There is no shred of evidence 
in the record to the contrary. 


During the entire period covered by this record—that 
is, until November 21, 1956—the parties were far apart on 
virtually every basic issue raised by the proposals of either 
side. These issues on which no agreement had been 
reached included wages, welfare contributions, guaranteed 
minimum periods of employment, key working conditions, 
seniority, effects of automation, management rights, griev- 
ance machinery, and many other crucial terms. The ques- 
tion of a limited coast-wide agreement covering a few 
contractual provisions was only one of these unresolved 
issues. This was so at the time the strike was called on 
November 14, 1956, it was so on November 21, 1956 when 
the Board issued its complaint, it was so at the time of the 
hearing before Judge Bryan, and it was similarly the case 
at the time of the hearing before the Board’s Trial Ex- 
aminer. 


The Board’s Decision 


The brief decision of the National Labor Relations 
Board issued on September 30, 1957 adopted ‘‘the find- 
ings, conclusions and recommendations of the Trial Ex- 
aminer”’ in toto (App. 9). For the rationale of this deci- 
sion, therefore, it is necessary to turn to the Intermediate 
Report of the Trial Examiner. 


At the outset of his opinion, the Trial Examiner stated 
the issues before him as follows: 


‘The principal issues herein are (1) whether the 
ILA, as a matter of law, refused to bargain within 
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the meaning and intent of Section 8 (b) (3) of the 
National Labor Relations Act, as amended (herein 
called the Act), by pressing this demand after the 
certification and after the Employers’ efforts to con- 
fine the negotiations to a unit of employees of the 
Port of Greater New York and Vicinity (to the unit 
found appropriate by the Board) and (2) whether 
the ILA pressed this demand to such an extent that 
its conduct, in fact, amounted to bad faith bargain- 
ing—whether the ILA approached the bargaining 
table with a fixed determination not to bargain ex- 
cept on the basis of a coast wide unit.”? (App. 17.) 


In finding against the Union on the first issue, the Trial 
Examiner quoted with approval the following portions of 
Judge Bryan’s opinion in the proceeding for a temporary 
injunction: 

*¢Qnce one of the parties, in this case the Associa- 
tion, insisted on confining the negotiations to the 
certified appropriate bargaining unit, it was entirely 
within its rights in so doing. Nor could the ILA 
then insist upon bargaining for a larger unit because 
were it permitted to do so it would in effect vitiate 
the Board’s certification and be in a position to com- 
pel the Association against its will to disregard the 
Board’s certification. 
e eo e 

‘Thus the ILA may have been entirely within its 
rights in the first instance in asking the Association 
to negotiate for a contract for all coast ports, and 
the Association could have accepted this proposal 
if it es But gone the Association made it un- 
equivocally clear it was prepared to negotiate 
only for the unit certified by the Board, the TEA had 
no right to continue to demand that the unit certifi- 
cation of the Board be disregarded.”? (App. 24-25.) 


Largely on the basis of Judge Bryan’s opinion, the 
Trial Examiner concluded as follows: 
‘‘The undersigned finds and concludes that, as a 


matter of law, the ILA refused to bargain within the 
meaning and intent of Section 8 (b) (3) of the Act by 
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pressing its demand for coast wide bargaining after 
the Employers insisted on confming the negotiations 
to the certified bargaining unit.”” (App. 26.) 


Because he considered the Union’s position during 
negotiations to constitute a refusal to bargain as a matter 
of law, the Trial Examiner did not pass upon the alterna- 
tive theory that the ILA’s determination to achieve a 
coast-wide agreement was so fixed as to amount to bad 
faith bargaining. Said the Trial Examiner: 


“In view of the foregoing findings and conclusions 
and since the remedy which the undersigned deems 
appropriate is the same whether the ILA refused 
to bargain as a matter of law or refused to bargain 
by approaching the bargaining table with a fixed 
determination not to bargain except on the basis of 
a coast wide unit, the undersigned is not making 
detailed findings of fact concerning the negotiations 
which led to the complaint involved here and is 
not passing upon the alternative theory of the Gen- 
eral Counsel that the ILA pressed its demands for 
coast wide bargaining to such an extent that its con- 
duct, in fact, amounted to bad faith bargaining.’” 
For similar reasons, the undersigned is not determin- 
ing whether the ILA violated the Act by pressing 
its demand for coast wide bargaining prior to the 
certification and prior to the Employers’ insistence 
that negotiations concern only the employees in the 
unit found appropriate by the Board. The first con- 
ference at which the Employers insisted upon limit- 
ing the negotiations to the unit found appropriate by 
the Board and at which the ILA continued to press 
its demands for a coast wide unit occurred on or 
about October 26, 1956.”? (App. 27.) 


Neither the Trial Examiner nor the Board found that 
the ILA had made its proposal for a coast-wide agreement 
a condition precedent either to bargaining with the em- 
ployers or to concluding an agreement. The order ap- 
pealed from rests solely on the proposition that the mere 
refusal to abandon this proposal after its rejection by the 
Employers constituted an unfair labor practice per se, 
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irrespective of either the status of negotiations at that 
time, the number and seriousness of other unresolved issues, 
or the Union’s expressed willingness to treat the question 
of a coast-wide agreement as one of the many negotiable, 
tradeable items to be considered by the parties. 


The Union’s Motion to Reconsider or Remand 
for Additional Evidence 


Before the Board’s decision but after the hearing and 
decision by the Trial Examiner, petitioners moved to have 
the proceeding dismissed as moot. The Board in its de- 
cision denied this motion claiming, among other things that 
the underlying facts were not presented with sufficient 
clarity. Thereafter, petitioners made a motion for recon- 
sideration or in the alternative for a remand to take addi- 
tional evidence. 


Both motions were based upon a change in conditions 
which occurred after the conclusion of the hearing and 
which materially altered the factual assumptions underly- 
ing the decision of both Trial Examiner and Board. Some 
of these facts also postdated the Board’s decision. In 
substance the motions rested on the following facts, as set 
forth in the affidavit of ILA President Bradley, submitted 
in support of the motion to remand (App. 36-53) : 


After the grant of the temporary injunction by Judge 
Bryan and after the ILA’s abandonment of its proposal 
for a coast-wide agreement in obedience to that injunction, 
the employers voluntarily and on their own initiative pro- 
posed to the ILA that a coast-wide agreement be entered 
into covering certain key terms and conditions of employ- 
ment. They made this proposal in the hope that it would 
induce the Union to abandon or modify some of its own 
proposals and thereby enable the parties to reach agreement 
upon a new contract. Initially the Union rejected the em- 
ployers’ proposition on the ground that the price demanded 
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was too high; that is, the employers, in return for a coast- 
wide agreement, were requiring the Union to give up too 
many of its other demands and insisting that the Union 
accede to certain Employer demands which the Union re- 
garded as unacceptable. After several weeks of further 
negotiation an agreement was finally reached, and part 
of this agreement was the execution of a coast-wide con- 
tract between the Union and the employers in the various 
ports along the Atlantic Coast in which the ILA was bar- 
gaining representative. This contract covered such terms 
and conditions as wages, hours and welfare and pension 
contributions. 


Ultimately—after the decision of the Board—the coast- 
wide agreement, described by the parties as the ‘‘Master 
Contract’’, was reduced to writing and signed by the Union 
and the employers in the various Atlantic Coast ports. 
Inclusion of such a Master Contract in the accord finally 
reached was the direct outgrowth of the employers’ vol- 
untary proposal some weeks earlier. 


In their motion for reconsideration or remand, peti- 
tioners pointed out that the orders of Judge Bryan and 
the National Labor Relations Board were both based ex- 
clusively upon the employers’ theretofore unwavering in- 
sistence upon confining negotiations and the ensuing col- 
lective agreement to the Port of New York. The motion 
papers emphasized that the change in conditions resulted 
not from capitulation by the charging party or mere aban- 
donment of an unfair labor practice by the party charged, 
but rather from the voluntary acts of the charging party 
itself, taken freely, in its own self interest, and with a view 
toward obtaining for itself the most:favorable possible 
agreement. Since it had been conceded by the Board, and 
by General Counsel throughout the proceeding, that a coast- 
wide agreement was perfectly legal and valid if voluntarily 
entered into by the parties, and since the New York Ship- 
ping Association had voluntarily entered into such an agree- 
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ment at a time when it was subject to no economic coercion 
on this issue and was indeed protected by federal injunc- 
| tion from having the question so much as raised in its 
presence, the entire legal basis for this proceeding had 
been extinguished. 

The Union’s motion set forth various additional rea- 
| sons why an outstanding order in the circumstances out- 
lined above would be neither legally justified nor conducive 
to the policies of the Act. 


On February 26, 1959, after a lapse of 16 months, the 
| Board denied the Union’s motion (App. 54). Thereafter 


| this proceeding for review of the Board’s decision and 
order was instituted. 


The Statutes Involved 
The statute is printed below in Appendix A. 


Statement of Points 


(1) The Board erred in holding that the Union’s refusal 
to abandon a contractual proposal on a non-statutory, but 
| legally permissible, subject of bargaining in the circum- 
stances of this case constituted a refusal to bargain in 
good faith. 


(2) The Board erred in refusing to reconsider or re- 
open this proceeding on petitioners’ motion showing the 
| voluntary acceptance by the employers of the contractual 
proposal in question and its incorporation in a written 
collective agreement. 
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Summary of Argument 


The Board has found that petitioners disregarded their 
statutory obligation to bargain in good faith during the 
period from October 26 to November 21, 1956. Throughout 
this period, however, the Union never conditioned its will- 
ingness either to bargain or to enter into an agreement 
on the grant of its proposal for a limited coast-wide agree- 
ment covering certain terms of employment. On the con- 
trary the Union made it clear that this was a negotiable 
item on which it was prepared to bargain just as it was 
bargaining on all other issues tendered by either party. 
There is no finding by the Board that this question was 
ever made a condition precedent to an agreement. 


At all times the parties were far from agreement on 
major economic proposals made by both sides. There is 
no evidence, and no finding, that an agreement would have 
been reached if the Union had abandoned its proposal for 


a coast-wide agreement upon the initial rejection by the 
employers. 


Under the authorities dealing with non-mandatory, but 
legally permissible, contractual proposals, a party is en- 
titled not only to propose such a provision but also to bar- 
gain over it. He is not precluded from continuing to 
advance it merely because it has been rejected by the other 
side. He may use the normal persuasion associated with 
collective bargaining. What he may not do is make his 
non-statutory proposal a condition precedent to any agree- 
ment or refuse to enter into an agreement when all issues 
concerning terms and conditions of employment have been 
satisfactorily resolved. There is no evidence and no find- 
ing that this was done in the present case. 

The distinction between permissible bargaining and un- 
lawful conditioning has its roots in the realities of collec- 
tive bargaining. Where, as here, many substantial issues 
remain unresolved, the presence of an additional issue 
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| viewed by its proposer as a flexible, negotiable item, is just 
i as likely to facilitate as to delay the reaching of agreement. 
| This is so because the range of possible compromise settle- 
| ments is increased and the area of trading broadened. 


That is precisely what happened here. The employers 
voluntarily proposed a coast-wide agreement in an effort 
| to extract major concessions from the Union. Ultimately 
| am agreement was reached on this very basis, so that, as 
petitioners’ motions demonstrate, the parties are now liv- 
ing under a coast-wide agreement prescribing several of 
| the most important terms of employment. 


The Board erred in failing to take into account this 
material change in conditions, either through reconsidera- 
tion of its decision or through a remand for additional 
evidence. Inasmuch as the Board’s decision was predi- 
' cated upon the employers’ unwavering insistence on a port- 
| wide agreement, their voluntary abandonment of that posi- 
| tion, uncoerced by Union pressure, eliminated the basis 


' for any order against petitioners, even if it be assumed 
| for argument’s sake only that the Board’s order was proper 
on the basis of the original record. 


The parties having assimilated bargaining units by 
mutual agreement, neither party is entitled in the future 
to rely on the earlier certification as grounds for unilat- 
| erally compelling the other to return to the old, exclusively 
port-wide scope of agreement. The National Labor Rela- 
tions Act permits the parties to assimilate units of similar 
composition represented by the same union, notwithstand- 
ing a prior certification of a narrower unit. The Board 
has affirmed this principle in other cases. Accordingly, the 
Board in this proceeding may not ignore the parties’ mu- 
| taal recognition of a merged unit, as expressed in a written 
: eoast-wide agreement, and empower the employers to com- 
pel a return to the old port-wide unit as though this inter- 
| vening change in conditions had never occurred. 
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ARGUMENT 
POINT I 


The Union’s refusal to abandon its proposal for a 
coast-wide contract after the initial rejection by the 
employers, and at a time when many other issues re- 
mained unresolved, does not constitute a refusal to 
bargain in good faith. 


A. 


In its Extended Negotiations With the Employers Over the 
Many Unresolved Issues Tendered by Both Sides, the ILA 
Did Not Make its Proposal for a Limited Coast-Wide Agree- 
ment a Condition Precedent Either to an Agreement or to 
the Continuation of Bargaining. No Finding to the 
Contrary Was Made by the Board 


Commencing with the case of Dalton Telephone Co., 82 
NLBEB 1001 (1949), enforced in 187 F. 2d 811 (1951), cert. 
den’d., 342 U. S. 824 (1951), the Board has held it to be an 
unfair labor practice per se for a union or employer to 
require the other party, as a condition precedent to the 
making of a collective agreement, to accept a contractual 
provision which does not concern a mandatory subject of 
bargaining under Section 8(d) of the National Labor Rela- 
tions Act. Put another way, the parties being under a 
statutory duty to bargain (and to execute a written contract 
if agreement is reached) over wages, hours and other 
terms and conditions of employment, neither party may 
condition either its bargaining or its execution of an agree- 
ment upon the other’s acquiescence in any demand outside 
of the mandatory sphere. 


As of 1956 when the instant case arose, this rule had 
been enunciated in a very few Board cases and had reached 
the Courts in even fewer, with varying results. See NERB 
v. Darlington Veneer Co., 236 F. 2d 85 (4th Cir. 1956); 
Allis-Chalmers Mfg. Co. v. NLRB, 213 F. 2d 374 (7th Cir. 


22 


1954) ; cf. NLRB v. Corsicana Cotton Mills, 178 FB. 2d 344 
(5th Cir. 1949). Its very essence was then under challenge, 
not only in the Courts but within the Board as well. 


Since the Board’s decision herein, the Supreme Court 
has considered the Board’s holdings for the first time in 
NLRB v. Borg-Warner Corp., 356 U. S. 342 (1958). In 
Borg-Warner, as in the prior Court of Appeals cases, the 
respondent before the Board had made his demand a con- 
dition precedent to an agreement. Indeed, in Borg-Warner 
all other issues had been resolved, yet the employer refused 
to sign an agreement until the union capitulated on the two 
demands held to be beyond the scope of mandatory bar- 
gaining. In sustaining the Board, the Supreme Court 
emphasized the distinction between bargaining over an 
issue and conditioning agreement upon its resolution in a 
form satisfactory to the demanding party. 


In the instant case, throughout the period between 
October 26th and November 21, 1956, the Union never con- 


ditioned either its continuation of bargaining or its willing- 
ness to sign a contract upon the grant of its proposal for a 
coast-wide agreement. It never took the position that if all 
other issues were resolved, it would still insist upon accept- 
ance of this particular proposal before entering into a 
collective agreement. In fact, when the employers coyly 
asked what the Union would do under just those circum- 
stances, they received the open invitation, ‘Well, you 
should try us’’, meaning quite clearly that if they acqui- 
esced in all the Union’s pending economic demands, they 
would soon have a contract (App. 140-141). 


Actually the record shows clearly that the parties, up 
to and including the time of the hearing, never even ap- 
proached this stage. Many crucial issues, including sev- 
eral raised by the employers’ own demands for contract 
changes, remained unresolved. On most of these points the 
parties stood far apart. 


23 


Indeed, the Trial Examiner and the Board expressly 
declined to find that the Union had conditioned an agree- 
ment upon the employers’ submission to a coast-wide com- 
pact. So too did Judge Bryan, although the contention was 
pressed on him by both the employers and counsel for the 
Board. The District Court, the Court of Appeals for the 
Second Circuit, and the NLRB predicated their respective 
decisions solely on the Union’s failure to withdraw a ‘‘non- 
statutory’? proposal after its initial firm rejection by the 
employers. 


This case, therefore, is completely different from either 
Borg-Warner or the earlier court decisions dealing with 
subject matters permissible in themselves but outside the 
scope of mandatory bargaining. Here the proposal for 
an admittedly legal coast-wise agreement was not made a 
condition precedent either to good faith bargaining or to 


2 All prior proceedings in the case, before the Board, Judge 
Bryan, and the Court of Appeals for the Second Circuit, preceded 
the Supreme Court decision in Borg-Warner. In all those proceed- 
ings the Union’s position was that of the Company in Borg-Warner: 
namely, that the distinction between contractual proposals on manda- 
tory and on non-mandatory subjects was that in the former case the 
recipient of the proposal was legally obligated to bargain over it 
whereas in the latter case he was not; but that in either event the 
maker of the proposal, assuming its legality if agreed to, could insist 
upon it with any degree of persistence even to conditioning an agree- 
ment upon its acceptance. Indeed, both in the Court of Appeals for 
the Second Circuit and before the Board, the Union annexed to its 
brief the text of the dissenting opinion of two Board members in 
Borg-Warner as exemplifying its position. That view was rejected 
by a narrowly-divided Supreme Court and we now regard it as 
foreclosed. However, the Supreme Court opinions in Borg-Warner, 
in defining the type of conduct held to be forbidden, emphasize 
certain factual distinctions between that case and this; and we are 
convinced that under all the applicable authorities the course of 
bargaining shown in this record does not fall within the proscrip- 
tion of the Act. The argument made on behalf of petitioners in 
this Point was not presented by them either to the Board or to any 
other court, and the matters covered in Pomt II arose after the 
Court decisions in the Section 10(j) proceeding. 
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the signing of a collective agreement. And as we shall 
show below, in the absence of this type of adamant insist- 
ence, no unfair labor practice has been committed. 


B. 


Not Having Insisted Upon a Coast-Wide Agreement as a 
Condition Precedent to Making Any Contract, the Union 
Was Entitled to Continue to Advance That Proposal as One 
of the “Negotiable Items” and Was Not Obligated to 
Withdraw it Upon the Employers’ Initial Rejection 
The most that can be said about the Union’s conduct 
herein is that petitioners continued to treat their proposal 
for a limited coast-wide agreement as a ‘‘negotiable item’’ 
after it had been rejected by the employers. As put by the 
Trial Examiner, the Union ‘‘ [pressed] its demand for coast 
wide bargaining after the Employers insisted on confining 
the negotiations’’ to the Port of New York only. But, at 
the same time, the Union continued to bargain with the 


employer-members of the New York Shipping Association, 
in a good faith effort to agree, over wages, hours and all 
other terms of employment. 


The essence of the Board’s position is that the Union 
was entitled to ‘‘propose’’ a coast-wide agreement and to 
‘agree’? to one if the employers initially accepted the 
proposal voluntarily. But, says the Board, petitioners were 
not permitted to ‘“‘bargain’’ over their proposal in the 
event it met with a rejection on the part of the employers. 
Upon the initial firm rejection, this proposal, not being 
within the scope of mandatory bargaining, had to be 
scrapped. 

Such a view, we submit, is not in accord either with the 
Supreme Court decision in Borg-Warner, the prior deci- 
sions of the Courts of Appeal, or the Board’s own prece- 
dents on the very same subject. 


These cases all make clear that a party to collective 
bargaining is not only entitled to ‘‘propose’’ a non-stata- 
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tory contractual provision,? but is also entitled to ‘‘bargain”’ 
over that proposal. What he may not do is condition agree- 
ment upon its grant by the other party. The distinction 
between subjects of mandatory bargaining and other per- 
missible contractual provisions, from the standpoint of the 
proposing party, lies in the degree of persistence permitted 
to him. On mandatory subjects, he may take the adamant 
position that even though all other issues are satisfactorily 
resolved, he will not make an agreement until the other 
party yields to him on the subject under dispute. If he 
adopts this position in good faith and with a mind disposed 
toward agreement, he is fulfilling his statutory obligation. 


On the other hand, a party cannot refuse to make an 
agreement solely because of his adamant insistence upon 
a provision dealing with a non-mandatory subject. If 
agreement is reached on the statutory subjects, then any 
other proposals must be abandoned, for to continue to hold 
out at that stage prevents consummation of an agreement 


in the area deemed by Congress to constitute the central 
core of collective bargaining. 


As a corollary, we assume it would also follow that a 
party may not deliberately stall or frustrate the negotia- 
tions upon subjects of mandatory bargaining so as to 
delay agreement on these issues and thereby permit con- 
tinued bargaining over valid, but non-statutory provisions. 
Here, however, there is no evidence that the impasse 
reached over wages, hours and other conditions of employ- 
ment was not genuine, and despite strenuous good faith 
efforts to agree by both sides. Nor is there any finding, or 


3 In referring to a “statutory”, “non-statutory”, “mandatory” or 
“non-mandatory” bargaining proposal or contract provision, we do 
not mean to imply that the substance of the proposal or provision is 
or is not mandated by statute for inclusion in a contract, but simply 
that the clause deals with what has been held to be a “term or condi- 
tion of employment” and hence is within the sphere of compulsory 
bargaining by reason of Section 8(d) of the Act. 
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intimation in the Trial Examiner’s opinion that petitioner’s 
negotiations on all issues were conducted other than in a 
bona fide attempt to reach agreement. 


In short, the Board contends that the Union could ‘‘pro- 
pose’? but not ‘‘bargain”’, whereas we urge that petitioners 
were entitled to ‘‘bargain’”’ but not ‘‘condition’’. And by 
‘‘bargaining’’ we mean trading, negotiating, compromis- 
ing, and the entire process customarily connoted by that 
term. The Union, we insist, was not obligated to withdraw 
its proposal merely because the employers initially rejected 
it, for this is the very negation of true bargaining. 


In Borg-Warner the Supreme Court held that the em- 
ployer had passed the stage of legitimate bargaining and 
had conditioned agreement upon the union’s acquiescence 
in two clauses both of which concerned non-statutory con- 
tractual terms. Indeed, the parties had agreed on all terms 
and conditions of employment and the union had offered 


to sign a contract embodying that agreement. The em- 
ployer refused. Said the Court, in describing the em- 
ployer’s position: 


“The company’s representatives made it equally 
clear that no agreement would be entered into by it 
unless the agreement contained both [non-statutory] 
clauses.’’ 
e @ e 

“The trial examiner * * ° found that the company 
had made it a condition precedent to its acceptance 
of any agreement that the agreement include both 
the ‘ballot’? and the ‘recognition’ clauses.’’ 


The nub of the Supreme Court’s holding is contained in 
the following portion of its opinion: 


‘The company’s good faith has met the requirements 
of the statute as to the subjects of mandatory bar- 
gaining. But that good faith does not license the 
employer to refuse to enter into agreements on the 
ground that they do not include some proposal which 
is not a mandatory subject of bargaining. We agree 
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with the Board that such conduct is, in substance, 
a refusal to bargain about the subjects that are 
within the scope of mandatory bargaining. This 
does not mean that bargaining is to be confined to 
the statutory subjects. Each of the two controver- 
sial clauses is lawful in itself. Hach would be en- 
forceable if agreed to by the unions. But it does 
not follow that, because the company may propose 
these clauses, it can lawfully insist upon them as a 
condition to any agreement.”’ 


It is thus clear that ‘“bargaining is [not] to be confined 
to the statutory subjects’; what is prohibited is ‘‘to refuse 
to enter into agreements on the ground that they do not 
include some proposal which is not a mandatory subject of 
bargaining”’, that is to ‘insist upon them [such proposals] 
as a condition to any agreement’? (Emphasis supplied). 


Because of the position taken by the Board in the 
instant case that the Union refused to bargain merely by 
keeping its proposal on the bargaining table after the initial 
rejection, there is no finding that petitioners refused to 
enter into an agreement which had no coast-wide feature 
or that they insisted upon coast-wide terms as a condition 
to any agreement. In the light of this record, and particu- 
larly the numerous economic issues which remained unre- 
solved at all times and the Union’s treatment of all issues 
as negotiable, tradeable items, no such finding could have 
been made. 


That Section 8(d) of the Act, as construed by the Su- 
preme Court, does not require either negotiating party to 
abandon a proposal on a non-statatory subject upon its 
rejection by the other party is made abundantly clear also 
in the Borg-Warner dissenting opinion. In analyzing the 
majority position, Justice Harlan described it as follows: 


“From this conclusion it is said to follow that al- 
thongh the company was free to ‘propose’ these 
clauses and to ‘bargain’ over them, it could not 
‘insist’? on their inclusion in the collective bargain- 
ing contract as the price of agreement. * * * ”’ 
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That a refusal to bargain as a matter of law must rest 
upon a showing that the party in question has refused to 
enter into any agreement absent the non-mandatory pro- 
vision on which he adamantly insists appears also in the 
Court of Appeals decisions prior to Borg-Warner. Thus 
in NLRB v. Darlington Veneer Co., 236 F. 2d 85 (4th Cir. 
1956), the Court held: 


“‘We think, however, that the insistence upon such 
provisions as a condition of entering into any agree- 
ment is so unreasonable * * * [as to constitute] 
failure to bargain in good faith.’’ 


“Tt is well settled that an employer may not insist 
upon including as a condition of the contract terms 
having no relation to the statutory duty to bargain. 
Thus in Hartsell Mills Co. v. NLRB, 4 Cir., 111 F. 
2d 291, evidence supporting a finding of unfair labor 
practice in refusal to bargain was found in the em- 
ployer’s refusal to embody agreements in a written 


contract and in insisting upon a withdrawal of 
charges as a condition of further negotiations. ° * * 
In NLRB v. Pecheur Lozenge Co., 2 Cir., 209 F. 2d 
393, 403, 404, it was held an unfair labor practice to 
insist that a strike be called off as a condition of 
bargaining.”’ 


Finally the Court quoted with approval the Trial Ex- 
aminer’s characterization of the employer’s proposal as: 


‘a nonstatutory condition precedent to the operation 
of the terms and conditions of employment.”’ 


Similarly in terms clear beyond dispute the Court held 
in NLRB v. Dalton Telephone Co., 187 F. 2d 8111 (5th Cir. 
1951): 

“There are certain things about which the parties 
may bargain or negotiate, but which cannot be in- 
sisted upon as a condition precedent to the making 
of a contract. The present case presents such a 
situation. Respondent ° * ° left the sphere of ‘terms 
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and conditions of employment’, and conditioned his 
willingness to sign the agreement on a matter out- 
side the area of compulsory bargaining.”? (Em- 
phasis supplied.) 


In Allis-Chalmers Mfg. Co. v. NIERB, 213 F. 2d 374 
(7th Cir. 1954), the Court of Appeals for the Seventh 
Circuit refused to enforce a Board order based upon the 
employer’s adamant insistence, to the point of a break- 
down in negotiations, upon a contract ratification proposal 
which the Court assumed arguendo to fall outside the 
sphere of mandatory bargaining. In its opinion the Court 
reviewed the position of the Tria] Examiner which is most 
illuminating on the very point presented by this record. 
Said the Court: 


‘“‘The examiner, however, concluded that the bar- 
gaining history did not establish that the proposed 
clauses ‘represent conditions of ,employment bar- 
gainable to the point of impasse.’ This conclusion 


was reached after the examiner had pointed out that 
the Company had a right to bargain with the Union 
regarding the disputed clauses and to attempt to per- 
sais the Union to accept them.’’ (Emphasis sup- 
P 


Obviously a ‘‘right to bargain”’ in an ‘‘attempt to per- 
suade’’ concerning ‘‘disputed clauses’? presupposes their 
rejection by the other party and negates the view that such 
rejection disables the proposing party from continuing to 
advance his proposal. 


Although the Courts have not approved all of the 
Board’s efforts to limit bargaining over non-statutory sub- 
jects, even the decisions of the Board itself hold clearly 
that a party’s insistence on a provision dealing with a 
non-mandatory subject of bargaining does not constitute 
a refusal to bargain unless it is a ‘‘but for’’ cause of an 
impasse or breakdown in negotiations. In other words it 
must be shown that but for such insistence the parties 
would have reached agreement. Where, as here, an im- 
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passe results from an inability to agree upon many vital 
contractual subjects, and the elimination of the non-statu- 
tory proposal would not eliminate the impediment to agree- 
ment, then the parties are still in the area of permissible 
negotiations on all legal provisions and no unfair labor 
practice has been committed. 


In Cranston Print Works Co., 115 NLEB 535 (1956), 
the company proposed to exclude the union from the first 
stage of the grievance machinery, a proposal in derogation 
of the union’s statutory rights but one which the union 
was free to accept and which would be perfectly valid if 
incorporated in a collective agreement. The clause was 
rejected by the union and pressed by the employer until 
several days after the commencement of a strike. In dis- 
missing the complaint the Board held at p. 559, as follows: 


‘“We do not agree, however, that the Respondent 
thereby violated Section 8(a)(5) of the Act. The 
Trial Examiner’s finding of such violation is based 
essentially upon the fact that the respondent per- 
sisted in its original proposal until a few days after 
the beginning of the strike. The Trial Examiner 
apparently has interpreted this as meaning that the 
Respondent thus had forced the Union to an im- 
passe concerning a matter upon which it was not 
lawfully entitled adamantly to insist. However, we 
have found, as more fully set forth hereinafter that 
the strike resulted from the Union’s failure in bar- 
gaining to obtain any concessions as to its prin- 
cipal, largely economic, demands and was not caused 
by an impasse in negotiations over demands unlaw- 
fully insisted upon by the Respondent. The record 
discloses that although the parties may have reached 
an impasse in respect to principally economic issues, 
the process of bargaining was not otherwise inter- 
rupted and the parties continued during the strike, 
and thereafter, to meet in bargaining sessions in an 
endeavor to narrow the area of their disagreement. 
It is apparent that the Union, on its part, did not 
rest simply upon its objection to the grievance pro- 
vision but continued the course of effort through 
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negotiations to obtain specific contractual recogni- 
tion of the right to be present at each state of the 
grievance procedure. ° * * Especially is it apparent 
that the Respondent here did not condition the exe- 
cution of contract upon the Union’s capitulation to 
its demand for such a contract provision. We find 
that the Respondent did not, by continuing until 
July 23 to advocate a provision which in effect ex- 
cluded the Union from the first step of grievance 
procedure, thereby violate its obligation to bargain 
under the Act.’’ 


In the present case, too, an impasse was reached over 
economic demands of both parties. Here, too, however, 
‘the process of bargaining was not interrupted and the 
parties continued during the strike, and thereafter, to 
meet in bargaining sessions in an endeavor to narrow the 
area of their disagreement.”? And, most important of all, 
these petitioners, as in the Cranston Print Works case, 
“‘did not.condition the execution of a contract upon the 


¢ © © [employers’] capitulation”’ on the question of incor- 
porating certain limited terms in a coast-wide agreement. 
Petitioners made perfectly clear at all times that their 
proposal was a negotiable item. Under the reasoning of 
Cranston Print Works, therefore, ‘‘by continuing ° ° ° 
to advocate a [non-mandatory] provision’’, the Union did 
not refuse to bargain within the meaning of the Act. 


In the Cranston Print Works case the Board distin- 
guished Borg-Warner, which had not yet reached the 
Courts, on the ground that there the employer had re- 
quired ‘‘acceptance of its proposal as the condition of 
executing an agreement.”’ 


In Blackstone Mills, Inc., 109 NLRB 772 (1954), decided 
two years earlier, the Board had dismissed a complaint 
based upon a company demand during negotiations that 
all litigation between the parties be terminated, a demand 
that plainly had no relation to ‘‘terms and conditions of 
employment.”’ Held the Board, at p. 773: 
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‘‘We further agree with the Trial Examiner that 
the Respondent did not refuse to bargain collectively, 
in connection with its December 16 proposal that all 
litigation be terminated, but for the reason that we 
cannot find on this record that the Respondent in- 
sisted, as a condition precedent to the execution of 
a contract, that the Union withdraw the charges 
against the Respondent. The proposal in question 
was one of a number submitted by the Respondent 
to the Union on December 16.”’ 


The Trial Examiner in Blackstone Mils had held that 
even though the employer adamantly insisted upon its 
demand to the point of making it a condition precedent to 
the execution of any new contract—a position far more 
extreme than that taken by petitioners herein—the com- 
plaint must nevertheless be dismissed because of the 
numerous other unresolved issues still pending between 
the parties. Said the Examiner: 


‘‘Thus the Respondent insisted in part that, as a 
condition precedent to the execution of any new con- 
tract to which it and the Union might agree, the 
Union’s charges against it be withdrawn. The Gen- 
eral Counsel asserts that this insistence constituted 
a refusal to bargain collectively. It has long been 
established that an employer may not make com- 
pliance with the Act’s bargaining requirements con- 
tingent upon a union’s withdrawal of charges that 
the employer has violated the Act. Particular cases 
need not be cited. It is sufficient to recite that I 
have not been referred to a case, nor have I found 
one, which is factually in point with the instant pro- 
ceeding, and that I regard the established doctrine. 
as inapposite here. We are not dealing with a situa- 
tion in which the respondent insisted that the Union 
withdraw its charges before bargaining negotiations 
would be commenced or resumed, nor a situation in 
which the Respondent’s insistence upon the termina- 
tion of ‘all litigation’ between them prevented the 
consummation of a contract. We have instead a 
situation in which there were various unresolved 
issues between those parties, and the Respondent’s 
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position on the particular point was not ‘calculated 
to prevent agreement from being reached.’ Burns 
Brick Company, 80 NLRB 389, 396. Under these 
circumstances, the Respondent, by insisting that a 
new contract embrace a provision that all litigation 
7 Sa did not refuse to bargain collectively.”’ 


In Shell Oil Co., 93 NLRB 161 (1951), the Union ulti- 
mately capitulated to an employer demand on the com- 
position of the employee grievance committee, a non- 
statutory subject, and thereafter objected to enforcement 
of that provision. In dismissing a complaint against the 
company, the Board noted, at p. 162, that: 


“There is nothing in the record to indicate that 

during the negotiations the Respondents ever took 

an adamant position of conditioning the execution 

ie a contract upon the Union’s acceptance of this 
use.”” 


Moreover, the Board held, the employer was entitled 
to negotiate over its proposal and use the normal bargain- 
ing pressures to induce acceptance by the Union. Said the 
Board, at pp. 164-165: 


“Such a holding does not derogate from the prin- 
ciples of collective bargaining. For in the first in- 
stance, the union is not required to bargain at all 
with respect to waiving or restricting its right to 
be represented by any specific class, regardless of 
an employer’s insistence. But here the union, either 
voluntarily or because it yielded to the normal per- 
suasion attendant aon good-faith collective bar- 
gaining, as distinguished from the case where yield- 
ing is made a condition to the execution of the agree- 
ment, willingly bargained with respect to the subject 
matter in question, and agreed to the restriction 
pursuant to the ordinary give and take of good-faith 
bargaining. For us to hold that an employer under 
these circumstances violates the Act by insisting that 
the union honor its contractual obligation would 
make a mockery of the collective bargaining agree- 
ment in which the parties in good faith engaged.”’ 
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Petitioners in this case have never contended that the 
members of the New York Shipping Association were 
compelled to bargain over the proposal for a partial coast- 
wide agreement. But we do urge that, as in Shell Ou, 
petitioners were not required summarily to withdraw that 
proposal, but were entitled to seek a change in position on 
the part of the employers through ‘‘the normal persuasion 
attendant upon good-faith collective bargaining.” 


Other Board cases to the same effect are Clinton Foods, 
Inc., 112 NLBB 239 (1955) and Burns Brick Co., 80 NLEB 
389 (1948). Where the Board has found an unfair labor 
practice because of insistence upon a clause dealing with 
some non-statutory matter, it has emphasized that the 
party in question conditioned his execution of an agree- 
ment upon capitulation by the other party. E.g., Bethle- 
hem Steel Co., 89 NLRB 341 (1950); Dizie Corp., 105 
NLBEB No. 49 (1953). 


The distinction between bargaining over a contract 
proposal and conditioning an agreement upon its accept- 
ance is, in the context of the issue involved, no mere matter 
of semantics but rather an eminently sound basis for dis- 
tinguishing between permissible conduct and unfair tactics. 
For, accepting the majority’s thesis in the Borg-Warner 
decision—this being also the rationale behind the earlier 
Court and Board decisions—the aim is to insure that an 
agreement on ‘‘terms of employment’’ is not prevented by 
either party conditioning any agreement upon some non- 
statutory demand. Where, as in Borg-Warner, all other 
issues are resolved, then obviously adamant insistence on 
the non-mandatory proposal obstructs the making of an 
agreement. Similarly where a party makes it clear that a 
given provision is a condition precedent to agreement and 
that whatever else may happen, he will insist upon its 
inclusion, there too the clause may be considered an 
obstruction to agreement. 
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Where, however, a party treats a proposal on a non- 
statutory subject as one of many unresolved negotiable 
issues, then it cannot be said that he has obstructed agree- 
ment. Increasing the issues frequently increases the pos- 
sible range of compromise settlements. Certainly it is 
as likely to have that effect as the reverse, particularly 
when the remaining economic issues are numerous, funda- 
mental, and seriously disputed. 


The best example appears in this very case. Here, as 
we shall develop farther below, after the Union was en- 
joined from maintaining its proposal for a coast-wide 
agreement and after this proposal was no longer before 
the parties in their negotiations, the Employers suggested 
just such a coast-wide contract on their own initiative. 
This was a matter which entailed no direct cost to them 
in dollars and cents and which they believed to be im- 
portant to the Union. Hence they offered it as bait, hoping 
to induce the Union to yield on the crucial economic issues. 


This is a typical bargaining tactic. Virtually all issues 
have greater meaning to one party than the other. And 
while the employers initially put too big a price on a 
coast-wide agreement, their offer undoubtedly contributed 
to the ultimate settlement. 


In short, in the posture of negotiations in this case, the 
additional issue of a coast-wide agreement aided rather 
than impeded the reaching of agreement. It expanded the 
possible combinations of settlement and provided needed 
flexibility in the area of trading. The major impediment 
to settlement was the temporary injunction obtained by 
the Board which inhibited greatly the Union’s reaction to 
the employers’ proposal by posing the specter of possible 
contempt of court. Such would also be the effect of an 
order of enforcement herein, and that is precisely why 
the line of improper insistence has been drawn at a point 
to exclude the type of conduct involved in this case. 
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POINT Il 


This proceeding was rendered moot and any legal 
basis for an order against the Union destroyed when 
the employers on their own imitiative proposed, and 
thereafter entered into, a written agreement with the 
Union on a coast-wide basis. The Board erred in refus- 
ing either to reconsider its decision or to take addi- 
tional evidence of this material change in circum- 
stances. 


In denying petitioners’ motion to dismiss this pro- 
ceeding as moot, the Board declared: 


“‘ After the hearing and the issuance of the Inter- 
mediate Report in this proceeding, the Respondents 
filed a motion with the Board to dismiss the case 
and the complaint upon which it is based as moot 
on the basis of events which occurred subsequent to 
the issuance of the Intermediate Report and the 
filing of exceptions and briefs with the Board. The 
events in question, referred to in the motion, con- 
cern the execution of a ‘Memorandum of Settle- 
ment,’ presumably by the charging party and the 
Respondents, at some time subsequent to the issu- 
ance of the Intermediate Report, which indicate an 
alleged broadening of the scope of the ini 
unit. It is not clear from the motion as to whether 
the charging party alone, or in conjunction with 
associations in other ports, entered into such an 
agreement, nor are any of the other terms of the 
agreement made known, nor are any other facts 
relating to its execution disclosed. In any event, 
however, it is well established Board policy, ap- 
proved by the courts, that the issues of an unfair 
labor practice proceeding do not become moot by 
virtue of the abandonment by a party ofa practice 
condemned by the statute after such issues have 
been litigated in Board proceedings.”” (App. 9-10) 


In order to clarify any ambiguity caused by the fact that 
the actual Master Contract was not drafted until several 
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weeks after the Memorandum of Settlement, petitioners 
then made a motion to reconsider or remand, setting forth 
the full facts and annexing the text of the coast-wide 
Master Contract. That motion too was summarily denied. 


As indicated above, the Board, in refusing to consider 
the basic change in conditions shown by petitioners, in- 
voked the familiar rule that ‘‘the issues of an unfair labor 
practice do not become moot by virtue of the abandonment 
by a party of a practice condemned by the statute after 
such issues have been litigated in Board proceedings.’’ 


We freely acknowledge this well-established doctrine. 
We also recognize that a proceeding does not become moot 
merely because the charging party capitulates to unlawful 
pressures by the offender before relief from these pressures 
can be obtained through a duly enforced order of the Board. 
It was for this reason that the affidavit in support of the 
motion to remand was expressly cast in terms of an “‘offer 
of proof’? which included the following: 


“‘Having been present throughout the negotia- 
tions leading up to the making of the agreement, Ex- 
hibit ‘A’, I hereby state that the broadening of the 
bargaining unit came about through the New York 
Shipping Association’s voluntary abandonment of 
its former position. The offer to enter into a coast- 
wide agreement with employers who are not mem- 
bers of the New York Shipping Association was made 
by the Association upon its own initiative. The ILA 
made no demands for such a contract after the issu- 
ance of the injunction by Federal District Judge 
Frederick v. P. Bryan provided for in Douds v. ILA, 
147 F. Supp. 103 (S. D. N. Y. 1956), aff’d, 241 F. 2d 
278 (2d Cir. 1957).”” 


The Board having rejected petitioners’ offer of proof, 
it must be assumed that petitioners could prove the facts 
set forth in such offer. Respondent is bound, therefore, 
by petitioners’ uncontradicted sworn assertion that the 
Employers’ change in position represented voluntary, un- 
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coerced conduct designed to induce the Union to abandon 
its own disputed economic demands, and at a time when the 
Union had ceased asking for a coast-wide contract in obedi- 
ence to the injunction issued by Judge Bryan. 


Assuming arguendo that the Union’s original conduct 
was unjustified, the Board missed the entire point of the 
motion to remand. The change in conditions relied upon 
by petitioners did not rest upon the Union’s abandonment 
of its prior position but rather upon the complete about- 
face executed by the Employers. By reversing their prior 
insistence upon a Port-wide contract and proposing pre- 
cisely the contrary, the Employers eliminated the one essen- 
tial ingredient to the Board’s complaint and decision, 
namely their own firm rejection of a contract unit coast- 
wide in scope. It had been conceded throughout this pro- 
ceeding that absent such unwavering insistence by the 
Employers, a coast-wide agreement and a Union proposal 
looking toward such an agreement were both perfectly law- 
ful. 


The fact that the Employers changed their position 
after the grant of a Section 10(j) injunction and after that 
injunction had been obeyed by the Union sharply distin- 
guishes this case from those in which the charging party 
ultimately capitulated to continuous pressure and threats 
by his bargaining adversary. Here there was no capitula- 
tion, merely a shrewd bargaining maneuver voluntarily 
executed by the Employers in their own self-interest. 


Tt is not the law that a National Labor Relations Board 
decision, if assumed to have been proper when issued, must 
always be enforced, notwithstanding a legitimate change 
in conditions which goes beyond mere abandonment of 
prior conduct by the party charged. National Labor Rela- 
tions Board v. Jones & Laughlin Steel Corp., 331 U. 8. 416 
(1947) ; Wallace Corp. v. National Labor Relations Board, 
159 F. 2d 952 (4th Cir. 1947); National Labor Relations 
Board v. Grace Co., 184 F. 2d 60 (8th Cir. 1950) ; National 
Labor Relations Board v. National Biscuit Co., 185 F. 2d 
123 (3d Cir. 1950). 
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Here, moreover, the essential facts were presented to 
the Board before it rendered its decision, through peti- 
tioners’ motion to dismiss the proceeding as moot. Al- 
though the actual details of the Master Contract were not 
then available, the nature of the Employers’ change of 
position was before the Board. Hence the Board, in adopt- 
ing in toto the Tria] Examiner’s findings and conclusions, 
rejected an opportunity to take into account the changed 
circumstances or at least to compile a proper record of 
what had occurred. 


The Board’s order forbids the Union to press its pro- 
posal ‘‘so long as the certification issued * * * remains 
outstanding and the New York Shipping Association, Inc., 
insists upon confining the negotiations to the unit found in 
that case’’. The net effect of the order, if enforced by this 
Court, would be to empower the Employers in any subse- 
quent negotiation to decree a return to the Port-wide con- 
tract unit on their own unilateral say-so, notwithstanding 
years of bargaining and written contracts on a coast-wide 
basis. The Union in such circumstances would be forbidden 
even to bargain over the question. And this would be the 
case even though coast-wide negotiations had continued for 
20, 30 or 50 years, working a complete metamorphosis in the 
bargaining pattern and the industrial life of the parties. 


The legal premise underlying such a decision must 
proceed on the theory that once a unit has been certified, 
then notwithstanding a voluntary agreement on an assimi- 
lated larger unit followed by years of collective bargaining 
agreements on the basis of the broader unit, either party 
at any future negotiation has the right to insist on a return 
to the earlier certified unit. The other party, faced with 
such insistence, may not rely on the history of bargaining 
on @ broader basis and demand continued adherence to the 
recognized unit. More than that, he may not even bargain 
over the question. Rather he must supinely acquiesce in a 
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return to the old, outmoded, industrially obsolete unit. 
And the only way that party—here the Union—could main- 
tain the broader unit, or even negotiate on the subject over, 
the Employers’ opposition, would be to institute a new 
representation proceeding seeking certification for the pre- 
vailing broader unit. 


This, we submit, is not the law. Collective bargaining 
units, like collective bargaining representatives, may be 
established in two ways, either through certification by the 
Board, or through recognition by the parties. By recogni- 
tion we mean the mutual acknowledgment of both Union 
and employer that a given unit is appropriate for purposes 
of collective bargaining and the actual conduct of negotia- 
tions and execution of collective agreements on the basis of 
such unit. 


The Board has recognized that parties through bargain- 
ing may merge or assimilate separate units of. similar 


composition where the same union represents the same type 
of employees in each unit. When this is done, and a new 
bargaining history thereby evolved, the Board will give 
effect to the new unit, even though it had formerly certified 
as appropriate a narrower unit which has been merged 
into the larger one. Owens-Illimois Glass Co., 108 NLRB 
947 (1954); Lever Bros. Co., 96 NLRB 448 (1951). 


In other words, the Employers here may not repudiate 
a recognition already given voluntarily and on their own 
initiative; they may not rewrite history. And the Board 
may not give them an open carte blanche to do so. Such 
voluntary recognition has definite legal consequences; and 
one of them is that neither party may thereafter rely upon 
a former certification for a different, narrower unit as 
determinative of the scope of their future agreements.‘ 


* Similarly in Shell’ Od Co., 93 NLRB 161 (1951), the union; 
although entitled to resist an employer demand on a non-statdtory 
subject, was held bound by the ultimate agreement to a contract in- 
corporating such a provision. 
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If this were not so, then a Board certification would 
have the effect of freezing forever, at the option of either 
party, the bargaining unit specified in the certification; and 
this was certainly not the intention of the framers of the 
National Labor Relations Act. Until certification, the 
Board tacitly concedes, the parties are free to bargain over 
the question of unit and to expand or contract it on any 
basis not actually inappropriate or violative of the rights of 
third parties. Specifically, in this case, absent certification 
the parties would have been entitled, under the Board’s 
theory, to bargain freely over the geographical scope of 
their bargaining unit. 

It is the Board’s position, however, that this formerly 
flexible bargaining issue becomes frozen after a Board 
certification, and either party can thereafter shut off all 
further discussion or bargaining on the subject simply by 
saying that it insists upon doing so. Any further attempt 
at bargaining over this issue by the other party would be 
an unfair labor practice. 


In theory the remedy of an aggrieved Union is to seek 
certification on the broader basis through a new representa- 
tion proceeding. But this remedy is more illusory than 
real. For the Board in a representation proceeding in which 
a collective bargaining history is disclosed, will invariably 
follow that history.. Accordingly, if certification bars true 
bargaining over the geographical scope of the unit, even 
after a voluntary change in unit has been made, then a party 
satisfied with a favorable unit determination, is able, as a 
practical matter, to keep that bargaining unit frozen for- 
ever. 


5 We are not here concerned with craft against industrial union- 
ism, craft severance or the like, but merely with the geographical 
scope of a unit of similar employees, an issue determined virtually 
automatically by bargaining history. For example, the Board’s 1953 
and 1956 unit decisions in the representation proceedings involving 
New York longshoremen rested, in so far as the geographical scope 
was concemed, almost entirely on bargaining history. 
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The unreality of the Board’s position in refusing to 
acknowledge the significance of a freely agreed upon coast- 
wide compact may be shown by another example. Assume 
that the issue in dispute were not the geographical scope 
of the unit but rather the identity of the bargaining repre- 
sentative, which is also a matter specified in a Board cer- 
tification. This, in fact, was one of the issues involved in 
the Borg-Warner case. There the employer conditioned 
agreement upon the International Union, the certified rep- 
resentative, yielding its bargaining status to one of its 
locals. Apart from the degree of insistence which went far 
beyond anything in the instant case, let us assume, contrary 
to the facts in Borg-Warner, that the union voluntarily 
acquiesced in such a proposal and incorporated it in a series 
of successive agreements. Assume further that after this 
succession of agreements between local and employer, the 
International then insisted not only that the next contract 
be in its name, but that in the light of the outstanding cer- 
ification, it would brook no bargaining over the issue by 
the employer and would promptly commence an unfair 
labor practice proceeding if the employer continued to pro- 
pose that the contract be between the same parties who 
made the last several agreements. 


Can there be any doubt that in such a situation the 
changed conditions since the certification would be regarded 
as material, the recognition of the local and the absence of 
any agreement with the certified representative would be 
given effect, and the employer would at the very least be 
entitled to contend in the negotiations that the contracts 
should be made as they had been for years? Whether the 
applicable principle be denominated mootness, change in 
conditions, waiver or estoppel, is unimportant; the result 
must follow, both legally and equitably. 

Such, we submit, is also the situation herein. Neither 
the Employers nor the Board can ignore what has happened. 
It is not enough to say that the Board’s order is effective 
only upon the Employers’ insistence on @ port-wide con- 
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tract for that endows the 
economic power to which 


CONCLUSION 


For all the foregoing ns, we respectfully urge 
that the order of the National Labor Relations Board, 
appealed from herein, be set aside and annulled. 


Respectfully submitted, 


Louis Watpmay, 
Counsel for Petitioners, 
305 Broadway, 
New York 7, N. Y. 
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APPENDIX “A” 
The Statutes Involved 
Section 8(b) (3) of the National Labor Relations Act, as 
amended, provides as follows: 


“Tt shall be an unfair labor practice for a labor 
organization or its agents— 

& e e 
(3) to refuse to bargain collectively with an em- 


ployer, provided it is the representative of his 
employees subject to the provisions of section 9(a) 3”. 


Section 8(d) of the National Labor Relations Act, as 
amended, provides in part as follows: 


“‘(d) For the purposes of this section, to bargain 


collectively is the performance of the mutual obliga- 
tion of the employer and the representative of the 
employees to meet at reasonable times and confer in 
good faith with respect to wages, hours, and other 
terms and conditions of employment, or the negotia- 
tion of an agreement, or any question arising there- 
under, and the execution of a written contract 
incorporating any agreement reached if requested 
by either party, but such obligation does not compel 
either party to agree to a proposal or require the 
making of a concession. * * * »? 
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COUNTERSTATEMENT OF THE CASE 
This case is before the Court upon the petition of 
the International Longshoremen’s Association, Inde- 
pendent, hereafter called ILA, William V. Bradley, 
its president, and Patrick J. Connolly, its executive 
vice president and chairman of its wage scale com- 
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mittee, Atlantic Coast District, to review and set 
aside an order of the National Labor Relations Board 
issued on September 30, 1957, as amended on Octo- 
ber 11, 1957, pursuant to Section 10 (c) of the 
National Labor Relations Act, as amended (61 Stat. 
136, 29 U.S.C. Sec. 151, et seg.). In its answer to 
the petition the Board has requested enforcement of 
its order. The Board’s decision and order (J.A. 8- 
14)* are reported at 118 NLRB 1481. This Court 
has jurisdiction under Section 10 (e) and (f) of the 
Act. 


I. The Board’s Findings of Fact 


Briefly, the Board found that petitioner violated 
Section 8 (b) (8) of the Act by insisting, in the 
course of bargaining with the New York Shipping 


Association, that any contract embrace longshoremen 
in ports from Maine to Texas, although the bargain- 
ing unit which the Board had certified as appropriate 
was confined to the Port of Greater New York. The 
subsidiary facts upon which this finding rests may 
be summarized as follows: 


A. Background—the Board decisions confining the 
bargaining unit 
The New York Shipping Association, Inc. (herein- 
after called NYSA) is a membership corporation 
made up of steamship lines, contracting stevedores, 
and other employers in the Port of Greater New 
York (J.A. 59-60). NYSA represents its members 


1“J.A.” refers to those portions of the record printed as 
a joint appendix to the briefs pursuant to the Rules of this 
Court and the prehearing stipulation of the parties. 
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in negotiating and administering collective bargain- 
ing contracts with several unions, including the peti- 
tioner, ILA (J.A. 17; 60). Negotiations with ILA 
and the contracts resulting therefrom have always, 
prior to the time out of which the present dispute 
arises, been limited to the Port of Greater New York 
(J.A. 6). 

In 1958, the Board, pursuant to an election peti- 
tion filed by a rival union of ILA, concluded in ac- 
cordance with the bargaining history that “the unit 
should be confined to the Port of Greater New York,” 
despite the urgings of ILA that a coast-wide unit 
was appropriate (107 NLRB 364). As a result of 
the election which followed, ILA was certified as the 
bargaining representative of the employees in the 
Port of Greater New York, and NYSA and ILA 
executed a collective bargaining contract covering 
employees in that unit and expiring September 30, 
1956 (J.A. 18; 58-59, 143). 

On July 31, 1956, the International Brotherhood 
of Longshoremen, AFL-CIO, filed a petition with the 
Board for an election in the Port of Greater New 
York (J.A. 58). ILA again urged the Board to 
establish a unit that included ports from Maine to 
Texas. On September 24, 1956, the Board once more 
confined the appropriate unit to the Port of Greater 
New York (116 NLRB 1183). An election was held 
on October 17, 1956, and the ILA won again. The 
Board certified the ILA on October 25, 1956 (J.A. 
18; 58-59). 
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B. In negotiations prior to the 1956 certification ILA 
insists on an industry-wide contract 

During this time, NYSA and ILA had commenced 
negotiating a new contract. The first conference be- 
tween the parties was on August 1, 1956, at which 
time ILA demanded that NYSA bargain on an 
industry-wide basis, rather than limiting bargaining 
to a unit confined to the Port of Greater New York 
(J.A. 61-62, 158). On August 2, NYSA rejected the 
industry-wide demand of ILA and asked that ILA 
submit its complete list of proposals since the union 
had not already done so (J.A. 62-63). ILA stated 
it would not submit its “local” proposals until an 
agreement had been reached on the industry-wide 
bargaining issue, and that it intended to “press” for 
industry-wide bargaining, but NYSA again rejected 
the industry-wide unit (J.A. 63, 64, 159-160). On 
August 9, ILA telegraphed NYSA that it would not 
present further proposals until NYSA agreed to bar- 
gain on a national scale (J.A. 65, 160). On August 
13, NYSA replied by telegram again requesting the 
rest of ILA’s proposals and also rejecting once more 
the Union’s demand for national bargaining (J.A. 
65-66, 161). On August 23, ILA wrote NYSA that 
the Union was calling a meeting of employer groups 
for August 30, at Washington, to negotiate an 
industry-wide agreement on wages and other speci- 
fied items for all ports from Maine to Texas (J.A. 
66, 162-163). The letter stated that local conditions 
would be negotiated simultaneously with the execu- 
tion of the national agreement. NYSA replied on 
August 27, refusing to discuss national bargaining 
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or to attend the proposed meeting, and requesting a 
local meeting for September 4 to discuss a contract 
restricted to New York (J.A. 66, 163-164). On the 
same day, ILA presented NYSA with the remainder 
of the Union’s demands, including a clause which 
made the agreement applicable to all ports, Maine to 
Texas (J.A. 165). A meeting was held on Septem- 
ber 4, but, after ILA again requested national bar- 
gaining and NYSA again rejected it, the Union 
representatives walked out (J.A. 67-68, 138-139). 
No further bargaining session was held until October 
22, five days after ILA had won the Board election 
(J.A. 68). During this hiatus, the old contract was 
extended until October 31, on which date it was 
again extended to November 15 (J.A. 71). 

The October 22 meeting, where ILA again de- 
manded national bargaining, was picketed by signs 
reading “We demand national bargaining” (J.A. 
69). ILA demanded that six items (wages, welfare, 
limited sling load, eight-hour day, seniority, and paid 
holidays) be discussed on a national, rather than 
local, level and that the discussion of that meeting 
be limited to those items (J.A. 69). The Union 
stated that it was “insisting” on national bargain- 
ing, and that it was not going to discuss anything 
else until the parties had agreed to that (J.A. 70-71). 
When NYSA again reaffirmed its position, the meet- 
ing broke up after the Union stated there was “no 
sense” having any other meetings (J-A. 70-71). 

The following day, October 23, NYSA filed an un- 
fair labor practice charge with the Board, alleging 
that the Union’s insistence on a contract covering 
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an industry-wide unit was violative of the Act (J.A. 
19). 


C. After the 1956 certification ILA continues to 
insist on an industry-wide contract 

As noted above, on October 25, the Board certified 
ILA as the bargaining representative for NYSA em- 
ployees in a unit expressly limited to the New York 
area (107 NLRB 364; J.A. 18; 58-59). Neverthe- 
less, when the parties met again on October 26, ILA 
continued to insist that the six items listed above 
would have to be settled on a national basis (J.A. 
27; 73, 92, 93-94, 130-131). NYSA stated that it 
had already made its position clear on this issue 
(J.-A. 27; 98, 131). At meetings held November 7, 
8, and 9 to discuss NYSA’s counterproposal ILA’s 
negotiators stated that if NYSA would agree to 
national bargaining, other problems could be settled 
(J.A. 139-140). 

At the next meeting on November 10, after NYSA 
again indicated its opposition to national bargaining, 
ILA argued that the Union had a “right to fight” 
for national bargaining, that the Union intended to 
“pursue” it, that the issue was “not frivolous, but 
very real,” that the issue was “real and vital,” and 
that if NYSA attempted to “choke” it, the result 
would be like a “collision” of two ships (J.A. 76). 
This discussion was so lengthy that it precluded any 
consideration at the time of the other items confront- 
ing the parties (J.A. 77). On November 14, ILA 
presented seven “major” demands, one of which pro- 
vided that NYSA would bargain on behalf of its 
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members in all ports from Maine to Texas on the 
items ILA considered national in character (J.A. 
77-79, 107). NYSA reiterated its refusal to bargain 
on a national scale on any issues and denied the re- 
peated request of ILA’s president that it reconsider 
its position on national bargaining (J.A. $1). 


D. ILA’s insistence on industry-wide bargaining 
culminates in a strike 

At the next meeting, November 15, the Union pro- 
posed that it would agree to nine NYSA demands 
if, in turn, NYSA agreed to eleven items submitted 
by ILA, one of which was for industry-wide bargain- 
ing (J.A. 82-84, 112-115). When NYSA rejected 
this package proposal, ILA, at midnight, went on 
strike at all Atlantic and Gulf of Mexico ports (J-A. 
23; 84-85, 116). 

On November 16, the Mayor of the City of New 
York summoned the parties to a meeting at his office 
in an attempt to arrange some settlement of the con- 
troversy (J.A. 85, 117, 184). A good deal of the 
meeting was devoted to the issue of national bargain- 
ing, and ILA conceded that industry-wide bargain- 
ing was the “key issue” and that the other issues 
“would fall into place” once it had been settled (J.A. 
86-88, 118-120, 134, 185). Subsequent meetings un- 
der the aegis of the Federal Mediation and Concilia- 
tion Service were held later on the same day, and 
on November 17 and 19 (J.A. 88-89). ILA took the 
position that even if agreement were reached on ail 
other issues, industry-wide bargaining would still 
have to be considered (J.-A. 89-90, 140-141), and 
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that the strike would continue until the union got 
what it wanted (J-A. 142). The strike continued 
until enjoined on November 24 by a temporary re- 
straining order, as detailed below (J.A. 85). 


E. Proceedings before the Board and the federal courts 


On November 21, the General Counsel issued a 
complaint, alleging that ILA had refused to bargain 
on various dates, including August 2, 13, 20, 27, 
September 4, October 22, 25, 26, 29, 30, November 7 
and 15, 1956, and up to the date of the complaint’s 
issuance (J.-A. 19; 1-3). Pursuant to Section 10 (j) 
of the Act the Board’s regional director promptly 
filed a petition in the United States District Court 
for the Southern District of New York for “appro- 
priate temporary relief or restraining order.” The 
matter was tried before District Judge Bryan in a 
hearing covering several days between November 28 
and December 6, 1956, and the record now before 
this Court consists primarily of the record made 
before Judge Bryan (J.A, 22, n. 12; 55-57). On 
December 12, 1956, Judge Bryan issued an injunc- 
tion prohibiting ILA from demanding that NYSA 
bargain on the basis of any unit other than the one 
certified by the Board, pending a determination by 
the Board of the unfair labor practice complaint. 
Douds v. International Longshoremen’s Association, 
147 F. Supp. 103. The Second Circuit affirmed this 
decision on February 4, 1957. Douds v. Interna- 
tional Longshoremen’s Association, 241 F. 2d 278. 
As those decisions disclose, the courts in the injunc- 
tion proceeding passed squarely upon the substantive 
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issue here (question 1 in the pre-hearing conference 
stipulation, J.A. 167) and resolved it adversely to 
petitioners. 

While the injunction proceeding was pending in 
the federal courts, the instant unfair labor practice 
proceeding continued before the Board. While the 
appeal from the district court was pending before 
the Second Circuit, the Trial Examiner issued his 
Intermediate Report, substantially in accord with the 
views expressed by Judge Bryan (J.A. 20, n. 5, 23-25, 
n. 16). After the Second Circuit’s affirmance of 
Judge Bryan, the Board issued its decision, here 
under review, in which it expressed “agreement with 
the Trial Examiner and . . . accordance with the... 
Second Circuit” (J.A. 10). 

While the matter was pending before the Board, 


and again after the Board issued its decision, the 
ILA filed a motion with the Board, alleging in es- 
sence that NYSA had voluntarily abandoned its op- 
position to coast-wide bargaining, that an agreement 
had been executed on a coast-wide basis, and that 
the case should be dismissed as moot (J.A. 9-10, 
34-53). 


Il. The Board’s Conclusions and Order 


As noted, the Board, in agreement with the Second 
Circuit’s decision in the injunction proceeding, held 
that petitioners “refused to bargain within the mean- 
ing and intent of Section 8 (b) (3) of the Act by 
pressing their demand for coastwide bargaining 
after the employers insisted on confining the negoti- 
ations to the certified bargaining unit” (J.A. 11). 
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The Board also denied the motion to dismiss for 
mootness, a ruling repeated when the motion was 
renewed after the Board’s decision (J.A. 9-10, 54). 

Accordingly, the Board ordered petitioners to 
cease and desist from their unlawful conduct and to 
post appropriate notices (J.-A. 11-14). 


SUMMARY OF ARGUMENT 


1. The identical record now before this Court has 
already been passed on by the Second Circuit, which 
affirmed the holding of the Southern District of New 
York that petitioners violated Section 8 (b) (3) of 
the Act by “insist[ing] upon [their] demand that 
any agreement to be reached with the [employers] 
must cover employees on a coastwide basis. . . .” 
Douds v. International Longshoremen’s Assn., 147 
F. Supp. 1038, 110, affirmed, 241 F. 2d 278. The 
correctness of that decision has since been under- 
scored by the holding in Wooster Division of Borg- 
Warner Corp. v. N.L.R.B., 356 U.S. 342, 349-350, 
362, and subsequent similar rulings by other courts 
of appeals. 

Petitioners contend that the argument they now 
advance “was not presented by them either to the 
Board or to any other court” (Br. 23, n. 2). Assum- 
ing arguendo that petitioners are free to advance for 
judicial consideration grounds not presented to the 
Board, their “new” position is as untenable as that 
previously espoused. 

Petitioners now concede that under Borg-Warner, 
supra, they could not lawfully have insisted on coast- 
wide bargaining as a condition precedent to agree- 
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ment, but argue that they were free to press this 
demand as long as other issues in the bargaining 
remained unresolved. The record leaves no room for 
doubt, however, that petitioners did make coast-wide 
bargaining a condition precedent to agreement. In 
any event petitioners err in contending that the unit 
question remained available to them for “trading” 
in the course of bargaining. That question was de- 
termined in the representation proceeding, and hence 
was removed from the bargaining table by the em- 
ployers’ statement that they would insist on confin- 
ing the agreement to the unit as certified. 

2. Petitioners allege that after the hearing in this 
case, the employers voluntarily abandoned their op- 
position to a coast-wide agreement and entered into 
a contract covering such a unit. This circumstance 
does not moot the case, for, as petitioners recognize, 
the employers might in negotiations for a new con- 
tract reassert their insistence that the contract be 
confined to the certified unit. Petitioners contend 
that the new contract moots the case because it nec- 
essarily changes the appropriate bargaining unit 
from that previously certified to that contended for 
by the Union. But whether the unit should be ex- 
panded or confined to New York is a matter which 
petitioners may present to the Board in an appro- 
priate representation proceeding. Petitioner makes 
inconsistent contentions—that the Board will neces- 
sarily certify a broader unit (Br. 40, par. 2), and 
that the Board will adhere to the old unit (Br. 41, 
par. 3). Either result is possible, but as long as the 
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present certification remains outstanding the case is 
not moot. 


ARGUMENT 


I. The Board Properly Found That Petitioners Violated 
Section 8 (b) (3) of the Act 

Petitioners make no attack upon the Board’s de- 
termination that a unit limited to the Port of New 
York was an appropriate bargaining unit. The 
Board was well within its discretion in certifying 
that unit as appropriate; in fact the parties them- 
selves had contracted for such a unit in previous 
negotiations. Mueller Brass Co. v. N.L.R.B., 86 App. 
D.C. 153, 155, 180 F. 2d 402, 404. Petitioners were 
therefore under a statutory duty to bargain for a 
contract covering the employees in that unit. Sec- 
tion 8 (b) (3). The Board found, however, that 
notwithstanding this unit determination, and not- 
withstanding the employer’s insistence that the bar- 
gaining negotiations be confined to the unit certified 
by the Board, petitioners throughout the negotiations 
pressed their demand for a contract covering em- 
ployees outside the bargaining unit. The evidence 
in support of the finding is clearly sufficient (pp. 
6-8, supra). Indeed, petitioners went so far as 
to strike in support of this demand. The legal issue 
presented is whether petitioners by thus pressing 
their demand for a contract which would cover em- 
ployees outside as well as within the bargaining unit 
have violated their statutory bargaining obligation. 
This question was resolved adversely to petitioners 
by the Second Circuit which endorsed the “scholarly 
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and comprehensive opinion” of the district court. 
Douds v. I.L.A., 241 F. 2d 278, 281, affirming 147 
F. Supp. 103. We have little to add to the opinions 
in those cases except to state that subsequent deci- 
sions confirm the propriety of the result there 
reached. See Wooster Division of Borg-Warner 
Corp. v. N.L.R.B., 356 U.S. 342, 349-350, 362; 
N.L.R.B. v. Deutsch Co., 265 F. 2d 473, 482 (CA. 
9); N.L.R.B. v. I.B.E.W., 266 F. 2d 349 (C.A. 5); 
see also N.L.R.B. v. Retail Clerks Int'l Assn., 203 
F. 2d 165, 169-170 (C.A. 9). 

Petitioners in effect seek to have this Court re- 
determine the issue, already decided adversely to 
them on this same record in the New York federz! 
courts, by contending that in “all prior proceedings 
in the case before the Board, Judge Bryan, and the 
Court of Appeals for the Second Circuit” petitioners 
took a different position from the one they now ad- 
vance, and that the argument now made to this Court 
“was not presented by [petitioners] either to the 
Board or to any other court... .” (Pet. Br. 23, n. 
2)2 Aside from the fact that settled law precludes 
petitioners from advancing for judicial considera- 
tion grounds not advanced before the Board (United 
States v. Tucker Truck Lines, 344 U.S. 33, 37; Un- 
employment Comm. v. Aragon, 329 U.S. 143, 155), 
we submit that petitioners’ new position stands on 
no better footing than the old. 

2 Petitioners explain this “change of position” on the 
ground that the view they formerly advanced is now fore- 
closed by the Supreme Court’s decision in Borg-Warner (Pet. 
Br. 23, n. 2). 
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Petitioners claim that while they are not entitled 
(as they once claimed) to press their demand for a 
broader bargaining unit to the point where it be- 
comes a condition to any agreement, they are en- 
titled to press such a demand throughout negotia- 
tions as long as other matters also remain unre- 
solved. According to petitioners (Br. 34-35) as long 
as they did not make coast-wide bargaining a “con- 
dition precedent to agreement” and as long as the 
bargaining continued with other “unresolved nego- 
tiable issues,” their continuing to press for a unit 
broader than that certified by the Board “cannot be 
said [to have] obstructed agreement.” Indeed, peti- 
tioners go so far as to suggest that their pressing 
(and indeed striking) for this clause furthered the 
statutory purpose, because “Increasing the issues 
frequently increases the possible range of compromise 
settlements” (Br. 35). We shall show that this 
revised version of petitioners’ position is unfounded 
both in fact and in law. 

Petitioners make much of the Board’s failure to 
find that they “insisted” on coast-wide bargaining as 
a “condition precedent,” and it is quite true that 
the Board finding is couched in terms of “continued 
to press” or “pressing” (J.A. 23, 24, 26, 27, 29). 
Petitioner attributes a similar finding to Judge 
Bryan, apparently overlooking his statement that 
“the ILA insisted upon its demand that any agree- 
ment to be reached with the Association must cover 
employees on a coast-wide basis . . .” 147 F. Supp. 
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at 110. But such semantic quibbles aside,’ we note 
that petitioners (1) reiterated the demand for coast- 
wide bargaining at every bargaining conference, (2) 
stated that unless that demand was agreed to they 
would not “discuss anything further” (J.A. 70), 
(8) asserted that there is “no sense having any other 
meetings” if the demand was denied (J.A. 71), (4) 
picketed the bargaining meeting with signs carrying 
only that demand, and (5) called a strike in the 
course of which they admitted that this was the “key 
issue” (J.A. 87, 1384) which must be “eonsidered” 
“even if [the parties reached] agreement on all the 
issues” (J-A. 90). On this record it hardly lies in 
petitioners’ mouth to state that, contrary to the posi- 
tion they admittedly advanced throughout this litiga- 
tion, they did not make coast-wide bargaining a con- 
dition precedent to agreement. 

But even assuming that petitioners’ factual argu- 
ment had support in the record, their contention that 
under the law they are entitled to press for a 
broader unit than that certified as long as other 
issues remain unresolved must be rejected. We note 
in passing that the contention was considered and 
rejected by the federal courts in New York, 147 F. 
Supp. at 112-118, 241 F. 2d at 282-283, which held 
that once the employer made clear that it was insist- 
ing on the Board-certified unit, the matter was at 


3 Webster’s New International Dictionary, 2d Ed., 1947, 
defines “press” as “to urge insistently,” and defines “insist” 
as “to take a stand and refuse to give way; to be persistent, 
urging, or pressing; as to insist on conditions” (emphasis 
supplied). 
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an end, so that petitioners’ continued injection of the 
issue into the negotiations violated the Act. The 
thrust of petitioners’ argument is that as long as 
other issues remain unresolved the unit issue remains 
available for “trading” purposes, that is, for bar- 
gaining. But this is precisely what the law is in- 
tended to preclude. The unit issue is not a “term 
or condition of employment” as to which bargaining 
is mandatory. On the contrary, like the very ques- 
tion of recognition itself (on which the Supreme 
Court unanimously affirmed the Sixth Circuit in the 
Borg-Warner case, 356 U.S. 342, 351, 362), the 
unit question has been decided by the Board in the 
representation case. Under these circumstances, 
once the employer or the union make it clear that 
they wish to adhere to the unit certified by the 
Board, the matter is not one to be used for “trading,” 
for this would be to require bargaining over an 
essentially non-bargainable matter. Petitioners by 
contending that the matter remains “hargainable” 
as long as any other issues remain unresolved are in 
effect demanding that throughout the course of bar- 
gaining this issue must be regarded as in the same 
category as an issue over wages or hours or other 
terms. The result of their position would be to ob- 
literate for all practical purposes the distinction 
established by the courts (cases cited supra, p. 13) 
between “bargainable” and “non-bargainable” issues.* 


«None of the Board cases cited by petitioners (Br., 30-34) 
dealt with an attempt to compel bargaining over a matter 
settled by Board certification. 
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Il. The Board Properly Denied Petitioners’ Motion 
To Reopen the Proceedings 

While the case was pending before the Board on 
petitioners’ exceptions to the Intermediate Report of 
the Trial Examiner, and again after the Board’s 
decision in the case, petitioners sought to have the 
proceeding dismissed as moot or to have it reopened 
to admit evidence of the bargaining relations be- 
tween the parties after the close of the hearing (J. A. 
9, 34-35). The facts which petitioners sought to 
establish were set forth as allegations in an affidavit 
filed by petitioner Bradley (J.A. 36-53). Briefly 
stated, he alleged that after the Union was enjoined 
from demanding coast-wide bargaining, and while 
bargaining was proceeding, the employers on their 
own initiative proposed a contract coast-wide in 
scope, and an agreement was eventually reached on 
a coast-wide basis (J.A. 38-39). Petitioners argue 
that these facts, if true, require dismissal of the 
proceeding as moot, and therefore urge that the case 
should be remanded to the Board for the taking of 
evidence on these matters (Br. 36 ff.). We submit 
that the Board properly declined to reopen the pro- 
ceedings, and that the above allegations, even if 
established, would not warrant dismissal of the 
proceeding as moot. 

Petitioners concede, as they must under settled 
law, that their mere abandonment of an illegal posi- 
tion would not moot the case (Pet. Br. 37, see 
N.L.R.B. v. Mexia Textile Mills, 339 U.S. 563, 567). 
Indeed, the Mexia case teaches that a Board bargain- 
ing order does not become moot even where the 
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respondent has complied therewith, and subsequent 
bargaining has been frustrated by misconduct of the 
other party. 339 U.S. at 566, 569. Petitioners con- 
tend, however, that the general rule is inapplicable 
in this case because (1) the alleged mootness arises 
out of a voluntary abandonment of position on the 
part of the charging party, and (2) the new con- 
tract by its very existence accomplishes a change in 
the appropriate unit, so that an order should not 
issue compelling their adherence to the prior unit. 

The employers’ “voluntary abandonment” of their 
opposition to coast-wide bargaining in the 1957 nego- 
tiations does not, of itself, establish mootness, but 
only that the contract eventually reached was not 
unlawful. Thus, for example, the union in the Borg- 
Warner case, supra, could have eventually volun- 
tarily agreed to a “strike-ballot” clause or to have 
the local sign the contract, but such agreement would 
not have rendered the case moot, as the issue could 
have been revived in negotiations over future con- 
tracts. Cf. N.L.R.B. v. Local 74, 341 U.S. 707, 715; 
N.L.R.B. v. Yawman & Erbe Mfg. Co., 187 F. 2d 
947, 949 (C.A. 2). So in the instant case, the mere 
fact that the 1957 negotiations concluded with the 
employers voluntarily abandoning their position over 
the scope of the contract would not of itself make 
the case moot as the employers could reassert their 
position in later negotiations. In fact, petitioners 
expressly concede this fact (Br. 39). 

The heart of petitioners’ argument, therefore, is 
that the “voluntary” action of the employers has 
changed the bargaining unit from that certified by 
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the Board to that contended for by the Union. If 
the unit found by the Board to be appropriate is in 
fact no longer an appropriate unit, petitioners’ claim 
of mootness might have substance. But the statute 
entrusts the determination of the unit to the discre- 
tion of the Board, and the Board has formally ruled 
that the unit should be confined to New York. It 
may be that if petitioners were to bring a new repre- 
sentation proceeding, the Board would still limit the 
unit to the New York area (see petitioners’ argu- 
ment, Br. 41, paragraph 3). It may be, on the other 
hand, that the Board would now find the broader 
unit appropriate (see petitioners’ inconsistent argu- 
ment, Br. 40, paragraph 2). But this question 
may be resolved in a proceeding brought for that 
purpose, e.g., pursuant to a petition which the Union 
may file at a proper time seeking certification as 
bargaining representative of the employees in the 
broad unit. It may mot be resolved in this proceed- 
ing which is concerned with whether petitioners vio- 
lated the Act. 

What petitioners are really seeking, in their 
“mootness” argument, is to have the Board use this 
unfair labor practice case as a means for redefining 
the unit in the light of conditions which allegedly 
developed after the conclusion of the hearing in this 
case. We submit that the Board, at the very least, 
has discretion to decline to do so, and that this dis- 
cretion was properly exercised here. In the first 
place, if a Board bargaining order were subject to 
remand, rather than to enforcement, every time the 
bargaining picture changed between the date of the 
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hearing and the date of the court proceedings, the 
Board and the courts would be flooded with applica- 
tions to adduce additional evidence, and colorable 
claims of changes in the unit or in other aspects of 
the case would cause interminable delay in obtaining 
judicial sanction for the bargaining order. More- 
over, no necessity now exists for redetermining the 
scope of the unit, as no question of representation 
has arisen demanding resolution. At an appropriate 
time and in an appropriate proceeding such a ques- 
tion can be presented to the Board, which can then 
make a determination in the light of all the circum- 
stances then existing, including any developments 
which may follow this litigation. Petitioners’ refer- 
ence to a Damoclean sword (Br. 43) is inapt, for it 
lies in petitioners’ power to reopen the unit issue in 
a proper proceeding without being in contempt of an 
enforcement decree. General Box Co., 82 NLRB 678. 
If, however, the Board should adhere to its present 
unit determination, then petitioners would be in con- 
tempt if they repeated the conduct which forms the 
subject of this case. 

The Board order now before this Court is carefully 
drawn to limit bargaining to the New York area 
“so long as the certification issued in [the prior 
representation] case remains outstanding .. .” (J.A. 
11). Petitioners have a remedy before the Board 
in that they may file a petition with the Board to 
broaden the unit. The remedy is not “illusory” as 
the petitioners claim, Br. 41; its efficacy is attested 
by the very cases petitioners cite, Br. 40. On the 
other hand, it does not necessarily follow that the 
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Board would find the broader unit appropriate. See, 
e. g., Oswego Falls Co., 104 NLRB 314; Bausch & 
Lomb Optical Co., 107 NLRB 263; American Can 
Co., 109 NLRB 1284, 1285-1288; National Broad- 
casting Co., 114 NLRB 1. Unless and until the 
Board after considering all the aspects of the matter 
in a representation proceeding alters the scope of 
the unit now certified as appropriate, this case is not 
moot. 


CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that a decree should issue enforcing the 
Board’s order in full. 


STUART ROTHMAN, 
General Counsel, 


THOMAS J. McDERMorr, 
Associate General Counsel, 

MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


FREDERICK U. REEL, 
GEORGE SCHATZKI, 


Attorneys, 
National Labor Relations Board. 
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REPLY BRIEF ON BEHALF OF PETITIONERS 


Answering Respondent’s Point I 


In Point I of its brief, the Board argues (1) that peti- 
tioners did make their proposal for an industry-wide or 
coast-wide contract a condition precedent to agreement, 
and (2) even if they did not, they were nevertheless re- 
quired to abandon that proposal upon its rejection by the 
Employers. We shall take up in turn each of these con- 
tentions. 


(1) Petitioners did not make their proposal a condition 
precedent to agreement. 

At the top of page 15, the Board’s brief sets forth five 
‘factual’? propositions to show that petitioners injected 
their proposal for a coast-wide agreement as a condition 
precedent to any contract. Each and every one of these 
five propositions is either factually erroneous or legally 
inapplicable on the Board’s own findings. 
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The first statement made is that ‘‘petitioners ° ° ° 
reiterated the demand for coast-wise bargaining at every 
bargaining conference.”? The record shows precisely the 
opposite. At most sessions the subject was never even 
discussed as the parties negotiated long and hard on other 
issues (App. 75, 77, 96, 103-104, 106). 


The second, third and fourth propositions deal with 
statements made and picketing conducted prior to October 
26, 1956. The Board’s brief apparently overlooks the fact 
that the decision which it is defending rests on a finding 
that petitioners’ refusal to bargain commenced on October 
26th (App. 27, 9). Inasmuch as the Board is bound by 
that finding and cannot now claim that a violation of the 
Act antedated that date, anything occurring prior to Octo- 
ber 26th is irrelevant. 


The date of October 26th is of extreme importance in 
this case because that represented the first bargaining 
session after the certification of the ILA by the Board 
following the representation proceeding instituted by the 
International Brotherhood of Longshoremen on July 31, 
1956 (App. 18, 58-59). Before Judge Bryan and the Board, 
petitioners contended strenuously, and still contend, if the 
question be deemed pertinent, that between July 31st and 
October 26th a question of representation existed under 
the Act and in such circumstances, neither the petitioners 
nor the Employers were under any duty to bargain. Union 
Carbide & Carbon Co., 104 NLEB 416 (1953). Being under 
no duty to bargain, petitioners, as a matter of law, could 
not be guilty of violating any such duty within the meaning 
of Section 8(b)(3). Indeed, before Judge Bryan counsel 
for the Board conceded this to be so (see Additional Ap- 
pendix annexed hereto, p. 1). Although the Board attor- 
neys subsequently reversed themselves, the fact is that 
both the Trial Examiner and the Board found the unfair 
labor practice to have commenced on October 26th. 
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For this reason, also, the entire Section ‘‘B’’ of the 
Board’s statement of facts (pp. 46) must be disregarded 
as it deals exclusively with the period prior to October 26th. 


The fifth proposition on which the Board rests its argu- 
ment at page 15 is that petitioners called a strike during 
which they admitted that a coast-wide agreement was ‘‘the’’ 
key issue. Both citations to the record (App. 87, 134) 
involve testimony by employer witnesses who said only 
that the ILA called this ‘‘a’’ key issue. Petitioners have 
never denied that this was one of the eleven key proposals 
of the ILA which, together with various employer demands, 
remaining outstanding and unresolved when the November 
strike was declared. But the other demands covered vir- 
tually the entire spectrum of terms of employment deemed 
crucial by both labor and management, and the proposal 
in question was no more important to the Union than many 
others. 


In this connection the Board’s brief also quotes, in 


incomplete context, certain statements by ILA negotiators 
that the Employers’ assent to an industry-wide contract 
would help resolve other issues (not necessarily all, but 
some) and enable such issues to ‘‘fall into place’’ (Br. 
pp. 6 and 7). To put these statements in proper context 
a@ somewhat fuller explanation is required. 


Prior to 1956, the agreements between the ILA and the 
members of the NYSA were traditionally two years in 
duration. In 1956 for the first time the Employers pro- 
posed a three-year agreement. The ILA was obliged to 
reject this request because of the possibility that a repre- 
sentation petition would again be filed two years later by 
its jurisdictional rival, the International Brotherhood of 
Longshoremen. Under such circumstances there would 
be a distinct likelihood that the Board, in view of the tradi- 
tional industry pattern of two-year contracts, would order 
an election, even though the existing agreement had another 
year to run. In that event, the IBL would be able to argue 
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in its election campaign that the ILA was bound for the 
ensuing year by its agreement with the employers, whereas 
the IBL, if chosen to supplant the ILA as bargaining rep- 
resentative, would not be so bound and would be free 
to negotiate a more favorable contract. 


On the other hand, if an industry-wide agreement were 
made, there was NLRB precedent to the effect that such 
a change in geographical scope of unit would be honored 
and any election would be ordered on the basis of the 
new industry-wide unit. The IBL’s strength was con- 
centrated in New York, and the ILA had no fears of 
an industry-wide or coast-wide election. Accordingly, 
the ILA informed the Employers that if an agreement 
coast-wide in scope could be made, then it would be able 
to consider more seriously the Employers’ proposal for 
a three-year term. 


Since the Employers had made it clear that they could 
make more attractive economic offers on a three-year basis, 


the question of industry-wide bargaining became inter- 
twined with certain economic issues, particularly ‘‘money”’ 
matters. But this was entirely independent of the ILA’s 
own interest in an expanded contract unit and solely the re- 
sult of the Employers’ new proposal. And it was in this 
sense and this context that the ILA negotiators indicated 
that agreement upon coast-wide bargaining would help in 
the settlement of certain other issues (App. 87; Additional 
App. 1-5). 


In one final and important respect, the Board’s brief 
misreads the record. One entire portion of the statement 
of facts is entitled ‘‘TLA’s insistence on industry-wide 
bargaining culminates in a strike’’ (Br. p. 7) and it is 
elsewhere asserted that the ILA struck fay this clause (Br. 
p. 14). There is nothing in the record*® indicate that the 
strike resulted from the presence of this particular pro- 
posal in the negotiations or, putting it another way, that 
absent this proposal there would have been no strike. On 
the contrary, the record establishes just the opposite. 
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In his uncontradicted affidavit in support of the motion 
for reconsideration or remand, Captain Bradley showed 
that the employers shortly after Judge Bryan’s decision 
on November 21, 1956 indicated their willingness to enter 
into a coast-wide contract (App. 50). Had this been the 
impediment to agreement that the Board contends, a con- 
tract would soon have ensued. The record shows, however, 
that the parties were unable to reach agreement within the 
Taft-Hartley 80-day period (App. 52) which did not expire 
until February 12, 1957 (see 147 F. Supp. 103), and that 
thereafter another costly strike ensued (App. 52). This 
strike, following the known willingness of the Employers 
to grant a coast-wide agreement, obviously resulted from 
the parties’ continued inability to agree on the same crucial 
terms and conditions of employment which were unre- 
solved at the time of the first strike in November, 1956. 
To attribute the November strike to the single proposal of 
coast-wide bargaining, and to argue from this erroneous 
assumption that petitioners made their proposal a condi- 


tion precedent to agreement is wholly unwarranted on the 
record. 


(2) Petitioners were not required to abandon their proposal 
upon its initial rejection by the Employers. 

At page 16 of its brief, respondent argues that peti- 
tioners’ position would obliterate the distinction between 
“terms and conditions of employment’? and other con- 
tractual clauses which are non-mandatory subjects of bar- 
gaining but legally permissible for inclusion in a collective 
agreement. This we deny. We do not claim that the Em- 
ployers here were required to bargain over the ILA pro- 
posal as would be the case with a proposal for wages, 
hours, or other more direct conditions of employment. We 
urge merely that the ILA was entitled to advance that 
proposal for consideration and was not required to with- 
draw it under the circumstances disclosed in this record. 


Nor do petitioners argue, as respondent asserts at page 
16, that ‘throughout the course of bargaining this issue 
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must be regarded as in the same category as an issue over 
wages or hours or other terms.”? In the case of wages or 
hours, a party may insist in good faith upon his demand 
even though all other issues are resolved or it has become 
clear that absent such issue, agreement would be reached. 
Petitioners have made no such contention but have empha- 
sized, rather, this was not the factual picture nor was it 
found to be so by the Board. 


Petitioners negotiated in good faith on all proposals 
submitted by them and by the Employers. Many of these 
concerned conditions of employment for the Port of New 
York alone. Petitioners made known all their proposals 
applicable to a New York contract in the event they did 
not succeed in obtaining a merger of the various Port- 
wide units. Moreover, there is nothing in the record to 
indicate that any of these contract proposals differed in 
content depending upon whether the ultimate agreement 
was Port-wide or coast-wide in scope. Having bargained 


in good faith upon all provisions of a contract applicable 
to the Port of New York and not having conditioned any 
agreement upon their own admitted desire for a contract 
broader in scope, petitioners fulfilled their duty under 
the Act. 


Respondent makes the half-hearted contention (Br. p. 
13) that petitioners’ position is untimely advanced before 
this Court, although it later claims (Br. p. 15) that tha 
identical argument was presented to the Federal Courts 
and hence the Board. (As indicated at page 10 of our main 
brief, the Union submitted to the Board the same briefs 
which it had presented to the Court of Appeals for the 
Second Circuit.) 


The Tucker Truck Lines case, 344 U. S. 33, 37 (Bd. Br. 
p. 13) in a quotation citing the Aragon case, holds merely 
that ‘‘objections to the proceedings of an administrative 
agency [must] be made while it has opportunity for cor- 
rection’’. No such objection has been made here. More- 
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over, we pointed out in our principal brief, page 23, that 
“the Trial Examiner and the Board expressly declined to 
find that the Union had conditioned an agreement upon the 
employers’ submission to a coast-wide compact. So too 
did Judge Bryan, although the contention was pressed on 
him by both the employers and counsel for the Board.”’ 
Under these circumstances it would now be somewhat 
fatuous to suggest that the Board had no opportunity to 
make the finding which petitioners contend to be essential 
to any unfair labor practice in this type of case. 


And finally we made clear at page 23 of our brief 
that the position urged by petitioners herein is sustained 
by the opinions in the Borg-Warner case which resolved 
an existing open issue on which the Board itself had 
divided by the narrowest of margins and in which peti- 
tioners had argued for the Board minority view. Borg- 
Warner was decided after both the Board decision and 
the motion for reconsideration in the instant case. It has 
always been recognized that a party is not to be penalized 
for raising a point never presented below by either side 
(not the case herein) when such point has been indicated 
by some new legal development. See Johnson v. Shaugh- 
nessy, 336 U. S. 806, 819 (1949). 


Answering Respondent’s Point II 


Respondent admits that under the Board’s order herein 
the Employers, after years of living under coast-wide 
agreements, could in any future negotiation reassert their 
position of 1956 and if the TLA then sought to continue 
the existing coast-wide unit, it would be in contempt (Br. 
pp. 18 and 20). 


In arguing that its position retains appropriate discre- 
tion in the Board in the event of any future dispute, 
respondent has simply reversed the true roles of the 
parties on this appeal. Actually it is petitioners who 
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would leave the Board free to adjudicate any future claim 
on the basis of the facts then existing and respondent 
who would tie its own hands and obligate itself to enforce 
automatically and rigidly an order based on wholly dif- 
ferent facts. 


It should be noted that the Board cites no authority 
for the proposition that a certification for a given unit 
remains eternally operative until superseded by a new 
certification, notwithstanding fundamental changes in unit 
evolved by voluntary agreement of the parties. Instead 
the Board blithely assumes that in the Borg-Warner situa- 
tion a voluntary relinquishment of bargaining status by 
an International to its local, followed by innumerable 
agreements on such basis, can be unilaterally reversed at 
any time. And similarly it is assumed that in the instant 
situation the Employers can at any time command a return 
to the Port-wide unit unless a superseding certification on 
some other basis is issued by the Board. 


In so contending, the Board implicitly rejects the 
applicability of the established doctrines of waiver, estoppel, 
change of material conditions, and other principles normally 
applicable to such a situation. Like respondent, we have 
been unable to find any case in point on this question. 
But we are convinced that serious legal issues would be 
presented by an attempt to reverse a long-standing 
bargaining history on the basis of a certification which 
has not been observed for many years; and we submit 
that in the absence of persuasive authority, the answers to 
these questions cannot be so cavalierly assumed. 


Respondent’s: position would certaintly appear to be 
fundamentally inconsistent with the basic purpose of the 
Act to encourage and effectuate free collective bargaining. 
It would impose on the voluntary relationships of the parties 
a rigidity and inflexibility utterly out of harmony with 
the statute’s aim. It would undercut the force and impair 
the stability of agreements freely reached. 
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In this appeal, it is not necessary for the Court to 
decide what might be the law in such a hypothetical, but 
certainly possible, future situation. Essential to the 
Board’s argument, however, is the proposition that the 
result would be clear and that the old certification would 
necessarily govern unless a new representation proceeding 
were brought. Accordingly, respondent claims, it is just 
and proper that the ILA should be held to observance of 
this certification on pain of contempt, no matter what the 
change of conditions in the interim. 


Petitioners, on the other hand, urge that the matter 
should be left to the Board to decide in any future case on 
the basis of the facts then existing. If the NYSA should 
in the future demand a return to an exclusively Port-wide 
contract and the ILA should seek to continue the coast- 
wide unit, then in an appropriate proceeding the Board 
could render its decision. But knowing that there has al- 
ready been a material change in conditions from those ex- 


isting at the time of the hearing before the Trial Examiner, 
enforcement of an order based upon facts which no longer 
exist would be wholly unjustified. 


Respectfully submitted, 


Lovis WaLpMAN, 
Counsel for Petitioners, 
305 Broadway, 
New York 7, N. Y. 
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Excerpts From Testimony in Douds, etc. v. 

International Longshoremen’s Association, 

et al., Marked General Counsel’s Exhibit 3 
through 3-D 


[60] [Mr. Nachman:] * * * Now it is true, your Honor, 
there isn’t much doubt about it under the cases, that when 
that petition was filed by the IBL on July 31, 1956, that 
challenged the status of the ILA to act as the bargaining 
[61] representative of the employees in this port. 

Until the results of that election were determined, there 
was no duty, as such, upon the part of either the employer 
or the part of the union to bargain with respect to it, be- 
cause neither had any way of knowing: the employer had 
no way of knowing whom he would have to bargain with ul- 
timately, and the union had no way of knowing that it 
would be entitled to bargain for those employees. So it is 
true that, up to the time the election was held—the election 
was held on October 17, the certification itself issued on Oc- 
tober 25—up until the results of the election were known, 
there was no duty on the part of either of the parties to 
bargain, and therefore technically there can be no refusal 
to bargain during that period by either side. 

But once the results of that election became known, and 
certainly from the date of the certification, which was on 
October 25, then the duties of the parties were crystallized : 
the duty upon the employer to bargain in good faith with 
the union, and the duty upon the union to bargain in good 
faith with the employer. 

es 


Cross-examination by Mr. Louis Waldman: 


[293] Q. All right. Is it not a fact that on the morning 
of November 10, 1956, we were discussing the proposal in 
the package submitted by the employers in which they 
asked for the three-year contract? A. I don’t recall that, 
Mr. Waldman. 
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Q. You don’t recall that? A. No. 

Q. We may have? A. You may have; I don’t recall it. 

Q. Now you do recall, however, that there was such 
discussion during the consideration of item-by- [294] item 
of the employers’ package proposal? A. Yes. 

Q. And do you recall in connection with that discussion 
that there was lengthy debate or exchange of views before 
the Joint Conference between Mr. Giardino, speaking for 
the employers, and myself, as counsel for the ILA Wage 
Scale Conference Committee? A. Yes. 

Q. Do you remember that the point of that discussion 
was that you, as chairman, and Mr. Giardino, as counsel 
for the employers, urged upon the Union to depart from 
the traditional two-year term of contract and adopt a three- 
year term of contract, saying, among other things, that 
the trend of collective bargaining in industry generally, 
as evidenced by other industries, was for a longer contract? 
You remember that, don’t you? A. I remember the debate 
between you and Mr. Giardino, but it was touched upon. 
not our proposals, it was touched upon why we had denied 
national bargaining when we discussed the preamble item 
by item. 

Q. That is what I am trying to get at. In connection 
with the discussion of industrywide [295] bargaining there 
developed a discussion over the three-year term of contract 
which your Association and the employer members were 
asking the Union to agree to? A. Yes. 

Q. You remember that, don’t you? A. Yes. 

Q. Do you remember that in connection with that joint 
discussion of industrywide bargaining and the three-year 
proposal of the employers, that you and Mr. Giardino 
urged, among other things, upon the Union to accept the 
three-year term of contract as against the traditional two- 
year term, among other things, because that was the trend 
in industry generally, as evidenced by other collective agree- 
ments to have a longer term of contract; do you remember 


3 


Alexander P. Chopin—for Petitioner—Cross 


that? A. That was part of why we urged it. 

Q. That is why I am asking. Another part why you 
were urging was that you wanted a longer period of peace 
and stability in the port; isn’t that right? A. Yes. 

Q. Do you recall that in answer to your arguments I 
stated on behalf of the ILA Wage Scale Conference Com- 
mittee that in spite of the traditional two-year [296] period 
in our collective contracts, the Union Committee did not 
have any opposition in principle to your proposal for a 
three-year contract; do you remember that? <A. Yes. 

Q. Do you remember that I then proceeded to state 
to the Joint Conference that a difficulty exists as to the 
agreement of a three-year term arising from an external 
source, so to speak, and not because of the internal dis- 
agreement; do you remember that? A. Yes. 

Q. And do you remember that I told you that I advised 
the Wage Scale Conference Committee and therefore am 
now revealing to the whole Conference the point of view 
of our Wage Scale Conference Committee as follows: 

That the thing that disturbed the Union in trying to 
work out an acceptance of the three-year proposal made by 
the employers was the following: 

That under the law, as we understood it, as the Union 
counsel understood it, as promulgated by the National 
Labor Relations Board, a contract made with an incumbent 
union is a bar to a representation election that might be 
started by an outside opposing organization only for the 
period which traditionally [297] apply to these contracts, 
which in our case would be two years; do you remember 
my stating that? A. Yes. 

Q. Do you remember also my telling the Joint Confer- 
ence that it was further my advice that in this particular 
case, if the Union agreed on a three-year contract, it might 
be placed in jeopardy at the end of two years under these 
possible circumstances: 
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That if the IBL—the International Brotherhood of 
Longshoremen—or any other opposing organization wished. 
to file a representation election, they might do so at the 
end of two years of the term of the contract, and the NLEB 
would under the rules of law, as promulgated, probably 
entertain such a challenge to the incumbent union; 

That if the NLRB did entertain such a challenge to the 
incumbent union, it would order an election at the end 
of two years, not at the end of three years; 

That in such an election, as I read the law, and as I 
understood the law, the challenging union would not be 
bound by the third year of the contract; whereas the in- 
cumbent union would be bound by it if it had won. 

[298] Do you remember so far? A. Yes. 

Q. Do you remember that we stated further that under 
those circumstances if we accepted—if the Union accepted 
the three-year term of contract as proffered by the em- 
ployers, with a three-year gradation in pay of 14 cents, 12 
cents and 8 cents for the third year, that the LIA would 
then be in a position— A. 14, 10 and 8. 

Q. I beg your pardon? <A. 14, 10 and 8. 

Q. 14, 10 and 8. (Continuing) That the ILA would then 
be in a position in the election as follows: 

The challenger, the challenging union could tell the 
employees in this port, ‘‘If you elect us we are not bound 
by the 8 cents a year provision of the contract. We will 
get for you 25 cents or 30 cents if you defeat the incumbent 
union; whereas the incumbent union is compelled to stand 
by its contract if it wins,’’ and I told you I would not insure 
that election for the ILA under those circumstances; do 
you remember that? A. Yes. 

[299] Q. I also told you that the ILA leadership felt 
the same way: you remember that, don’t you? I said that, 
didn’t 1? A. I don’t remember the last, Mr. Waldman. 

Q. All right. Now then, did I proceed then to state 
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that as I read the law promulgated by the NLEB as of re- 
cent date, if a contract is industrywide in nature, the NLRB 
by at least two leading decisions has held that even though 
the contract is longer than the traditional period, it would 
be held to be a bar to a representation election for the en- 
tire three years? A. Yes. 

Q. You remember that, don’t you? A. Yes. 

Q. I am now summarizing a long statement, am I not? 
A. Not all of it. 

Q. Not all of it? I am giving you certain highlights? 
A. Yes. 

Q. But you remember all that was said, wasn’t it? A. 
Yes. 

Q. Do you remember that in substance Mr. Giardino 
then took the floor and agreed with me on my opinion of 
the law as I as this point summarized it to you; do [300] 
you remember that? A. There was some agreement to that. 

Q. As to that, wasn’t there? A. Yes. 

Q. Between counsel on both sides? <A. Yes. 

Q. Now, with respect to this anomaly or difficulty, did I 
not then urge on behalf of the Union that if the employers 
saw their way clear to grant industrywide bargaining as 
modified, or in any form, but would be industrywide, cer- 
tain other questions then would fall in place, such as the 
Union’s ability to grant you a three-year contract instead 
of the traditional two-year contract; do you remember 
that? A. That is true. 
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